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I.

INTRODUCTION

An axiom of Anglo-American jurisprudence held that whenever
the statutorily permissible punishment varied according to the presence
or absence of an identifiable fact (or "element") found within a statute,
that fact was required to be plead in the indictment and proved by the
required standard of proof, which was usually beyond a reasonable
doubt.1 This long-held notion, given constitutional protection by the
United States Supreme Court in In re Winship,2 was dealt what now
appears to have been a near-fatal blow in the watershed case of
McMillan v. Pennsylvania.3 In McMil!an,4 the United States Supreme

J.D., Rutgers University School of Law, Camden, 1999.
Distinguished Professor of Law, Rutgers University School of Law, Camden.
1. See infra Section II.
2. 397 U.S. 358 (1970).
3. 477 U.S. 79 (1986).
4. Dynel McMillan, Lorna Peterson, James J. Dennison, and Harold L. Smalls had their
appeals consolidated for the McMillan decision. In each case, the defendants were convicted of
"visibly possess[ing]" a weapon during the commission of their various crimes. Id. at 82-83. The
defendants in McMillan challenged the mandatory minimum sentences imposed under the
Pennsylvania statute, claiming that Winship prevented the state from imposing any sentence unless
"every fact necessary to constitute the crime" had been proved beyond a reasonable doubt. Id.
at 84 (quoting Winship, 397 U.S. at 364). The Court rejected this challenge and instead relied
on Patterson v. New York, 432 U.S. 197, 214 (1977), for the proposition that, at least in some
instances, even if the state links the severity of punishment to the presence or absence of an
*
**

identifiable fact, it does not follow that the state must then require proof of that fact beyond a
reasonable doubt. McMillan, 477 U.S. at 84-85. According to the McMillan Court, the
Pennsylvania statute at issue did not (1) alter the maximum penalty; (2) create a separate crime
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Court upheld a Pennsylvania statute that imposed a mandatory
minimum sentence of five years for defendants who visibly possessed
a firearm during the commission of a predicate offense.' The statute
specifically provided that such possession "shall not be an element of
the crime," that notice to the defendant of the State's intention to
pursue the mandatory minimum penalty under the statute "shall not
be required prior to conviction" (but was required before sentencing),
and that the facts which would be necessary to sentence the defendant
to the mandatory minimum could be established by a preponderance
of the evidence.6
Proving another axiom of American jurisprudence-that "[n]ot
every epochal case has come in epochal trappings"7-McMillan
prompted an abstruse, yet revolutionary, change in the way that facts
bearing directly on statutorily available punishment are found in
criminal cases. McMillan marked the birth of the "sentencing
factor,"' a concept that radically restructured the roles of judge and
jury by shifting to the court the ability to make at sentencing, and by
a preponderance of the evidence, factual determinations that, prior to
McMillan, had to be made by juries, at trial, and beyond a reasonable
doubt. McMillan not only restructured the traditional roles of judge
and jury; Chief Justice Rehnquist's majority opinion also provided a
bit of canine context for courts to use in determining whether a fact at
issue is an "element" of an offense or a "sentencing factor." The
sentencing factor, according to Rehnquist, was the "tail" of the "dog"
and could be determined by a judge so long as the factor did not
"wag[] the dog of the substantive offense."
Now, some twelve years after the decision, McMillan can be
clearly identified as a major turning point in American criminal law.
The decision is significant for its retreat from virtually uniform
precedent that held that whenever the sovereign sought to punish a
defendant, the state had to prove beyond a reasonable doubt every fact
that would allow it to impose a punishment within a specified range.' °

with a separate penalty; (3) unfairly place the burden of proof on the defendant; or (4) remove
the prosecutor's burden of proving guilt. Id. at 87-88.
5. 42 PA. CONS. STAT. § 9712(b) (1982).
6. Id.
7. United States v. Lopez, 514 U.S. 549, 615 (1995) (Souter, J. dissenting).
8. McMillan, 477 U.S. at 86. The term "sentencing factor" did not come into wide use or
become a term of art in this context until after McMillan. Prior to McMillan, the use of the term
"sentencing factor" was generally limited to those facts that determined punishment within the
statutory range under the indeterminate sentencing regime. See infra note 45.
9. McMillan, 477 U.S. at 88.
10. See discussion infra Section II.
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These facts, which both defined the crime and helped to gradate levels
of punishment, were called "elements" of the crime."
The reach of McMillan was recently broadened by the Court in
Almendarez- Torres v. United States, 2 in which the court appeared to
hold that even if a sentencing factor dramatically increases the
statutorily available punishment, it may still be decided by the judge
rather than the jury.' However, the Court's holding in AlmendarezTorres was cast into doubt less than two weeks later when the Court
granted certiorari in Jones v. United States.'4 Certiorari was granted
in order to decide whether the gradated punishment scheme found in
the federal anticarjacking statute 5 requires that certain factual
findings, such as whether the crime resulted in "serious bodily injury,"
should be classified as elements of the statute or merely sentencing

11. Courts did not always use the term "element" in describing certain facts found within
statutes. But the point was clear, as will be suggested later, that even if the fact is not designated
an "element," its bearing on the defendant's sentence would still require-and was seen by earlier
courts as clearly requiring-jury determinations beyond a reasonable doubt. See discussion infra
Section II.
Broken down to basic formulations, four types of "elements" are present in most statutes.
First, each statute may contain some kind of jurisdictional elements, which set jurisdiction and
venue but are rarely explicit within the statute itself. Second, most statutes also contain what may
be termed physical elements. These include the where, when, and what of most offenses. Third,
statutes may contain a mental culpability level. In the context of this article, the most common
mens tea element is "scienter"-knowledge of a particular fact. Other mens tea elements include
purpose, recklessness, and criminal negligence with regard to an element of the offense. Prior to
the Model Penal Code, state statutes and common law crimes used a bewildering array of mens
tea terms to denote culpability. A defendant's mens tea will in most cases play a critical role in
determining what the defendant will be charged with as well as his or her available defenses. The
major exception to the mens rea requirement would be those crimes which are malum prohibitum,
or strict-liability offenses wherein no mens rea is required. See, e.g., Richard G. Singer, The
Resurgence of Mens Rea: Ill-The Rise and Fall of Strict Criminal Liability, 30 B.C. L. REV. 337
(1989); Morrissette v. United States, 342 U.S. 246 (1952) (dictum). Fourth, some statutes contain
penal elements. These are facts which, if found by the jury, allow for the imposition of a certain
punishment that could not otherwise be imposed. Many times these elements are called
aggravating factors. For example, if the punishment shifts from one level to another based upon
the amount or quantity involved, then that amount or quantity would be considered a penal
element. This article will focus primarily on these penal elements of crimes.
12. 118 S. Ct. 1219 (1998).
13. Id. at 1231. In Almendarez-Torres, the Court held that the determination of whether
the defendant was a recidivist under subsection (b)(2) of 8 U.S.C. § 1326 (which increases the
available punishment for an alien deported due to a conviction for an aggravated felony, and who
then returns to the United States, from two years maximum to twenty years maximum) may be
made by the sentencing court. See infra note 214, and accompanying text.
14. United States v. Oliver, 60 F.3d 547 (9th Cir. 1995), aff'd mem., 116 F.3d 1487 (1997),
cert. granted sub nom., Jones v. Unites States, 118 S. Ct. 1405 (1998).
15. 18 U.S.C. § 2119 (1994 & Supp. 11 1997). This section is set out in full infra note 248
and accompanying text.
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factors.16 With Jones, the Court has an opportunity both to clarify
the reach of-if not overruleH-McMilan and to finally set some clear
limits on exactly how far the state may go in taking away from the jury
those issues which bear directly on punishment.
McMillan's impact on determining what constitutes a crime has
been profound. Today, in contrast to pre-McMillan procedure, trial
courts, rather than juries, routinely make factual determinations, such
as the amounts involved in a drug crime,' 7 despite the fact that these
factual determinations directly and seriously impact the amount of time
a convicted person will spend in prison." Indeed, following McMillan, courts have embraced the idea that so long as a particular fact is
deemed relevant only at sentencing, it may be proved to a judge by a
preponderance of the evidence with diminished due process protections
and without the protections of the Federal Rules of Evidence.' 9
The essential problem Chief Justice Rehnquist's canine metaphor
in McMillan presents is that it fails to guide the lower courts in their
decisions concerning the following questions: (1) what constitutes an
element of the offense?; (2) what distinguishes elements from sentencing factors?; and (3) when does the sentencing factor "tail" actually
wag the dog? While prior to McMillan it seemed clear that every fact
which authorized a certain punishment within a gradated punishment
scheme2" was an element of the offense, today it is not altogether clear
which facts are elements as opposed to sentencing factors. Trial courts
are now forced to rely upon a post-McMillan framework which looks
more to the legislative designation of the particular fact than to whether
the fact at issue bears a direct relationship to available punishment.
This article will argue that McMillan makes the trial courts' confusion

16. The Court addressed this issue head on in Jones, as noted in the order granting
certiorari, which limited the questions before the Court to:
a. Does 18 U.S.C. § 2119(1)-(3) describe sentencing factors or elements of the offense?
b. If 18 U.S.C. § 2119(1)-(3) sets forth sentencing factors, is the statute constitutional?
Jones, 118 S.Ct. at 1405. The Court, relying on the notion of constitutional doubt (see Edward
J. DeBartolo Corp. v. Florida Gulf Coast Bldg. Trade Council, 485 U.S. 568 (1988)), answered
the first question only. See infra addendum.
17. See infra note 162 and accompanying text.
18. See infra note 163-67 and accompanying text.
19. See discussion of United States v. Gibbs, 813 F.2d 596 (3rd Cir. 1987) infra note 184
and accompanying text. See also Susan N. Herman, The Tail That Wagged the Dog: Bifurcated
Fact-FindingUnder the Federal Sentencing Guidelines and the Limits of Due Process, 66 S. CAL. L.
REV. 289 (1992); Benjamin Rosenberg, CriminalActs and Sentencing Facts: Two Constitutional
Limits on Criminal Sentencing, 23 SETON H. L. REV. 459 (1993).
20. The clearest example of a gradated punishment scheme is when a crime is transformed
from a misdemeanor to a felony (and with that transformation the permissible range of
punishment changes) based upon a specific factual finding.
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unavoidable, and that the best solution is to reject the trend fostered
by McMillan and return to the traditional jury-focused approach. If
federalism concerns make adopting this approach too difficult, the
Court should use Jones to adopt it not as a matter of constitutional
interpretation, but rather as a matter of statutory interpretation
applicable solely to the federal criminal code. Since there are in fact no
contradictory cases (except Almendarez- Torres), and since none of the
pre-McMillan cases spoke of sentencing factors, that path may be
easier to follow.2'

21. During the oral argument in Jonesv. United States, reported in 64 CRIM. L. REP., 2043
(Oct. 21, 1998), both Chief Justice Rehnquist and Justice Breyer indicated their concern that
holding that any statutorily enunciated fact was an element of the crime would cast doubt on the
constitutionality of the United States Sentencing Guidelines. Id. at 2044. Their concerns are not,
at first blush, unwarranted. The Guidelines, after all, specify numerous "facts" upon which
sentences may be increased; indeed, they are a telephone-book length compendium of such facts.
U.S. Sentencing Guidelines Manual (1994). The prospect that a jury would be confronted with
all such facts at trial (or even during a postconviction proceeding), and would have to resolve
them beyond a reasonable doubt, is daunting.
One could distinguish the Guidelines from the statutes discussed in this article solely on the
basis that Congress has specifically embraced, as relevant to the sentence for a particularized
crime, the "factors" involved, whereas the "factors" in the Guidelines have never been formally
adopted by Congress. Thus, while one set of "factors" (those found within statutes) have gone
through Congress' deliberative process of lawmaking, another set of "factors" (those found within
the Guidelines) merely have Congress' indirect imprimatur. The Sentencing Commission Act
provides that the Commission may, once a year, propose changes in the Guidelines. These
proposed changes become effective if Congress does not act to prevent their effectiveness within
180 days after the submission. See 28 U.S.C. § 9 9 4 (p) (1984). Thus, the Guidelines are not even
so much "adopted" by Congress as "not rejected." In a sense, the Guidelines are two steps
removed from a statutorily enacted factor, where Congress actively embraces not an administrative
recommendation, but a bill actually submitted as most other legislation is submitted. In the midst
of a Congress otherwise involved in matters of impeachment, foreign policy, or election
campaigns, it is hard to argue that the proposed changes receive the same attention as a bill
actually enacted into law. Inertia in the latter case means no law; in the former, it means that the
proposals become law. This distinction between the Guidelines and statutes is, we submit,
sufficient to warrant different treatment, even if both the statute and the Guidelines are "binding"
upon district courts once the Guidelines go into force. Simply put, Congress has not, neither as
a factual nor theoretical matter, considered the factors involved in the Guidelines with as much
precision as it has weighed the impact of factors that are expressly enunciated in a statute.
Additionally, although it is true that the Guidelines increase specific sentences on the basis
of specific facts, there is no single fact under the Guidelines that results in an increase, however
measured, as severe as the increases required by the majority of "factors" under consideration
here. While the Supreme Court has not tested -the Guidelines under the "proportionality"
standards required by the Eighth Amendment, (see, e.g., Harmlin v. Michigan, 501 U.S. 957
(1991)), perhaps the Court may be forced to revisit the outlines of the doctrine as applied to these
newly enunciated "sentencing factors" which, on their own, dramatically increase a defendant's
sentence.
The primary argument for adhering to the pre-McMillan caselaw is essentially that any
statutorily enacted factual issue that can increase the sentence above the otherwise available
maximum must be proved beyond a reasonable doubt to a jury. While there is concern that such
a rule may endanger the Guidelines, the distinction between a legislatively-allowed and a
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Part II of this Article will examine the historical importance of
punishment as a litmus test in the common law in finding the elements
of an offense. In Part III, the historical approach used by federal
courts when value or quantity was at issue will be analyzed in order to
round out the pre-McMillan framework. Part IV will discuss the
McMillan decision, as well as the post-McMillan regime. Part V will
analyze Jones v. United States,22 the case now pending before the
Court, in which the Court may have its last chance to correct the error
of McMillan and clarify exactly what facts need to be proved to a jury
in the twenty-first century and why.
II.

PUNISHMENT AS A LITMUS TEST IN ELEMENT ANALYSIS

The link between punishment and the elements of an offense was
identified in general terms by Professor Herbert Packer when he wrote:
What we mean by "crime" or an "offense" is simply conduct that
is forbidden by law and to which consequences, called punishment,
will apply on the occurrence of stated conditions and following a
stated process. A crime is not merely any conduct forbidden by
law; it is forbidden conduct for which punishment is prescribed and
which is formally described as a crime by a government agency
having the power to do so. . . . But the definition of crime is
inescapably tautological. Crime is whatever is formally and
authoritativelydescribed as criminal.23
Historically, those formal and authoritative descriptions of crime
were exactly those occurrences, situations, or facts that combined to
make up the offense. Facts which constituted the crime itself were
called "elements of the offense (crime)" and had to be alleged in the
indictment and proved at trial before punishment could be imposed.
In 1895, Joel Prentiss Bishop, perhaps the leading nineteenth century
authority on criminal law, wrote in his treatise on criminal procedure:
[E]very wrongful fact, with each particular modification thereof,
which, in law, is required to be taken into the account in determining the punishment upon a finding of guilty, must be alleged in the
indictment. . . . This doctrine is fundamental. Originating in

legislatively-enacted factor distinguishes the two doctrinally. It is this doctrinal distinction
between the two types of "factors" which require a distinction in process and protection.
22. 118 S. Ct. 1405 (1998).
23.

added).

HERBERT PACKER, THE LIMITS OF THE CRIMINAL SANCTION 18 (1968) (emphasis
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natural reason and abstract justice, it has been adopted into the
common law and confirmed by our written constitutions. 4
Bishop was not alone in finding that these "elements" included those
essential facts that amounted to the crime and made available certain
punishment. In his early nineteenth century writings on American
jurisprudence, John Milton Goodenow summed up the relationship
between lawmaking and the infliction of punishment this way:
"[M]unicipal law, as a rule of civil conduct, authorising the infliction
of human punishment, must be prescribed by the supreme power, in
an unequivocal style, defining the offence, directing the tribunal which
shall try, and the minister who shall execute. '"25
The general rule that every fact which constitutes an aggravation
of the offense had to be alleged and proved to a jury beyond a
reasonable doubt is reflected in numerous state court opinions26 and
early English cases,27 as well as in early federal cases." Indeed, as

24.

1 JOEL PRENTISS BISHOP, BISHOP'S NEW CRIMINAL PROCEDURE § 77(1)-(2), at 47

(4th ed. 1895); see also WILLIAM L. CLARK, JR., CLARK'S CRIMINAL PROCEDURE § 60, at 181
(2d. ed. 1918) ("The indictment must show ... every fact and circumstance necessary to
constitute the offense, whether such fact or circumstance is an external event ... or a
circumstance of aggravation affecting the legal character of the offense.").
25.

JOHN MILTON GOODENOW, HISTORICAL SKETCHES OF THE PRINCIPLES AND

MAXIMS OF AMERICAN JURISPRUDENCE 45 (Roy M. Mersky, J. Myron Jacobstein, eds., William
S. Hein & Co., Inc. 1972) (1819).
26. See State v. Perley, 30 A. 74, 75 (Me. 1894) (holding that if fact is essential to
punishment, it must be alleged and proved to a jury); Commonwealth v. Smith, 1 Mass. (1 Will.)
245, 246-47 (Mass. 1804) (setting aside conviction for larceny where indictment failed to allege
value); State v. Clay, 13 S.W. 827, 830, (Mo. 1890) (holding that any part of the foundation for
punishment must be stated in the indictment and proved); State v. Perry, 18 S.C.L. (2 Bail) 17
(1830) (stating that a positive and affirmative averment is needed to know the degree of
culpability); Hobbs v. State, 44 Tex. 353, 354 (1875) (noting where statute imposed 2-5 years if
house was entered without force, but 3-10 years if entry was with force, that force must be alleged
in the indictment); Garcia v. State, 19 Tex. Ct. App. 389, 393 (1885) (holding indictment must
allege use of a Bowie knife or dagger in order to impose double sentence under statute).
27. See Bradlaugh v. Reg., Law Rep., 3 Q.B.D. 607, 626 (1878) (holding that whatever
circumstances are necessary to constitute the crime imputed must be set out); White v. Reg., 13
Cox. Cr. Cas. 318, 327 (Q.B.D. 1876) (after Chief Judge Whiteside restates this general rule,
Judge Fitzgerald chides the prosecutor by saying, "A practice has recently prevailed of shaping
indictments in so very general a form as to cast the smallest burden of proof on the prosecutor;-that may be all right, but the prosecutor has in the present instance finessed too much.");
Rex v. Home, 98 Eng. Rep. 1300 (1777) (holding that "[t]he charge must contain such a
description of the crime, that the defendant may know what crime it is which he is called upon
to answer; that the jury may appear to be warranted in their conclusion of 'guilty' or 'not guilty'
upon the premises delivered to them; and that the Court may see such a definite crime, that they
may apply the punishment which the law prescribes.") In other words, English law required that
when punishment varied according to the statute, an indictment should at the very least charge
the defendant in the words of the statute.
Lord Hale noted that when an offense may be indictable either at common law or under
statute, both with different penalties, or if the indictment is unclear (or it does not include the
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early as the 17th century, Lord Hale noted in his HistoriaPlacitorum
Coronw,29 "If theft be alleged of any thing, the indictment must set
down the value, that it may appear, whether it be grand or petit
Indeed, in cases where a distinction could be drawn
larceny." 3
between manslaughter and murder, Lord Hale noted that unless the
indictment was crafted in such a way as to clearly allege murder, the
"offender shall have his clergy" 31 because the indictment failed to
specifically allege the aggravating factor "ex malitia prcecogitata."32
However, when following the statute precisely might have resulted
in unfairness to the defendant, the English courts were ready to act.
In Rex v. Peel,33 the defendant was tried and convicted of stealing 34a
cow. The indictment omitted the value of the cow. The statutes
made stealing any sheep or cattle a felony punishable by a capital
sentence without benefit of clergy, but did not mention value. While
ordinarily merely parroting the words of the statute would have been
sufficient,3 5 the trial judge was unsure whether he could rightly pass
a capital sentence to the defendant when any allegation of value was
absent from the indictment.36

incantation contraformam statuti), then only the common law penalty can be imposed. See 2 SIR
MATTHEW HALE, HISTORIA PLACITORUM CORONf 191 (P.R. Glazebrook, ed., Professional
Books Limited 1971) (1736) [hereinafter 2 HALE].
28. United States v. Fisher, 25 F. Cas. 1086 (D. Ohio 1849) (No. 15, 102) (noting that
indictment must allege that item stolen contained an article of value in order to impose higher
penalty); United States v. Corbin, 11 F. 238, 240-41 (C.C.D. N.H. 1882) (restating the general
rule and citing various English authority).
29. 2 HALE, supra note 27, at 183.
30. Id.
31. "Benefit of clergy" originally described a clergyman's exemption from the jurisdiction
of secular courts in certain cases. More commonly it meant an exemption from the punishment
of death. The concept of "benefit of clergy" operated to ameliorate some of the harshness of the
English common law. "Benefit of clergy" was abolished in the United States in 1790. 1 Stat. 119
(1790).
32. 2 HALE, supra note 27, at 186-87 (with malice aforethought).
33. 168 Eng. Rep. 870.
34. 14 Geo. II. ch. 6 (1741) (Eng.); 15 Geo. II., ch. 34 (1742) (Eng.).
35. See 7 Geo. IV. ch. 64, s. 21 (1826) (Eng.), which reads in part:
No judgment after verdict upon any indictment or information for any Felony or
Misdemeanor shall be stayed or reversed for want of a Similiter, . . . and that where the
offence charged has been created by any Statute, or subjected to a greater degree of
punishment, or excluded from the Benefit of Clergy by any Statute, the Indictment or
Information shall after verdict be held sufficient to warrant the punishment prescribed
by the Statute if it describes the offence in the words of the Statute.
36. Peel, 136 Eng. Rep. at 870. The distinction between capital and noncapital larceny led,
of course, to the infamous exercise of "pious perjury" among English juries, who consistently
refused to value items stolen above the misdemeanor amount, lest the defendant hang. This
practice soon resulted in the elimination of capital punishment for many "nonviolent" crimes.
See 1 LEON RADZINOWICZ, A HISTORY OF ENGLISH CRIMINAL LAW, 94-97 (1948). A more
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The panel of English judges decided (7-4) that even though the
statute made the stealing of any sheep or cows a felony without clergy,
the statutes ought to nonetheless be construed in the same manner as
statutes that took away clergy only upon proof that the value of the
stolen property was over a certain amount. Therefore, the capital
37
sentence was unavailable.
The American adoption of this general rule was best stated in
Hope v. Commonwealth,38 decided by the Massachusetts Supreme
Court in 1845. Requiring that an allegation of value must be made
before certain punishments could be inflicted, the Court wrote:
The well settled practice, familiar to us all, has been that of stating
in the indictment the value of the article alleged to have been stolen.
... The reason for requiring this allegation and finding of value
may have been, originally, that a distinction might appear between
the offenses of grand and petit larceny, in reference to the extent of
punishment; that being graduated, in some measure, by the value of
the article stolen. Our statutes, it will be remembered, prescribe the
punishment for larceny with reference to the value of the property
stolen; and for this reason, as well as because it is in conformity
with long established practice, the court are of the opinion that the
value of the property alleged to be stolen must be set forth in the
indictment. . .."

In United States v. Reese,4" the Supreme Court restated this rule and
noted that it was "paramount to all others, and is one of universal
application,-that every ingredient of the offence must be accurately
and clearly expressed; or, in other words, that the indictment must
contain an allegation of every fact which is legally essential to the
punishment to be inflicted."'"
In addition to the cases which required specificity in pleading
larcenies and other crimes, other courts required the state to plead and
prove that a defendant was a recidivist because this status bore on the

pronounced example of juries deciding factors that went to punishment would be difficult to
provide.
37. Peel, 136 Eng. Rep. at 870. The result was not unlike that reached by Judge Friendly
in United States v. Kramer, 289 F.2d 909 (2d Cir. 1961), discussed infra at Part III: both cases
required that critical issues regarding punishment be proved to the jury beyond a reasonable
doubt.
38. 50 Mass. (1 Met.) 134 (1845).
39. Id. at 136-37 (internal citations omitted).
40. 92 U.S. 214 (1875).
41. Id. at 232 (citing United States v. Cook, 84 U.S. 168, 174 (1872)). The Court also cites
favorably Bishop's comments as stated supranote 24. The Supreme Court addressed the elements
necessary within indictments in United States v. Cruikshank, 92 U.S. 542, 557-59 (1875).
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statutorily available punishment. As William Clark noted in his
treatise on criminal procedure in 1918, "Where an increased punishment is imposed for an offense when it is accompanied by certain
aggravating circumstances-as under statutes imposing a higher penalty
for a second or third offense-the aggravating circumstance must be
alleged in the indictment.14 2 Clark continued, "This rule . . . is true
severely because
in all other cases where an act is punished more
43
aggravation.
of
circumstances
by
accompanied
English commentators have also recognized this long-standing
principle concerning recidivism. Sir William Oldnall Russell explained
in 1865:
If ... a later statute expressly alters the quality of an offence by
making it a misdemeanor instead of a felony, the offence cannot be
prosecuted under the former statute, and the same consequence
follows from altering the procedure and the punishment.
And where the statute makes a second offence a felony, or
subject to a heavier punishment than the first, it is always implied
that such second offence ought to be committed after a conviction
for the first; from whence it follows, that if it be not so laid in the
indictment, it shall be punished but as the first offence: for the
gentler method shall first be tried, which perhaps may prove
effectual.

4

On the other hand, nineteenth century American common law, as
well as much older English jurisprudence, supports the notion that
facts that went only to sentencing within the applicable statutory range
did not need to be pleaded in the indictment because those facts could
not alter the available minimum or maximum sentence a defendant
faced. These historical "sentencing facts" included, for example, the
defendant's demeanor in the courtroom, as well as any other facts
which the sentencing court might take into account.

42. CLARK, supra note 24, § 84, at 237.
43. Id., § 84, at 239 (internal citations omitted).
44. 3 RUSSELL ON CRIMES 79 (C.S. Greaves ed., 4th ed. 1865) (internal citations omitted).
This tradition, which was not discussed in Almendarez-Torres, is now highly questionable, if not
completely eviscerated. See discussion infra notes 214-30 and accompanying text.
45. Discussing the role of the court in exercising discretion within the limits established by
law, Bishop noted:
If, as is common in our legislation, and not unknown under the unwritten law, the
punishment is discretionary with the courts, the considerations which aggravate an
offence in morals may be taken into account. The court or jury that fixes the
punishment may then listen to the aggravating and mitigating facts, and place it where
justice and sound policy for the particular instance dictate, yet neither more nor less nor
otherwise than the law has limited and defined. But any aggravationwhich as a legal rule
varies the punishment must be set out in the indictment; the others need not be, though
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Even a cursory glance into the requirements for indictments
confirms that the available punishment was central to the designation
of certain crimes as misdemeanors, felonies, or treasons. 6 Prior to
the 19th century, felonies and treasons were punishable by death, while
every other offense was a misdemeanor for which a range of punishment (excluding death) was available.47 These gradations in punishment at common law are almost certainly the impetus behind the strict
pleading requirements which are at the heart of why elements of crimes
were thought to be so critical. Bishop, in reference to the "fundamental" notion that whatever is legally essential to the punishment must be
alleged in the indictment, explained, "If a man is charged with acts
then is hung for them, he is not
legally punishable by imprisonment,
48
murdered.
is
he
punished,
III.

FINDING ELEMENTS OF CRIMES PRE-MCMILLAN
IN THE FEDERAL COURTS

At common law, value and quantity determinations as they related
to applicable punishments were considered elements of the offense.49
As noted above, when the state sought to punish a defendant for felony
larceny, it was required to allege that the value of the property stolen
was sufficient to bring the felony statute into play. Otherwise, only
the available punishment for misdemeanor larceny could be inflicted.
To return to Chief Justice Rehnquist's metaphor, quantity and value
determinations (along with other traditional elements such as mens rea
and the physical characteristics which make up the act itself) historically comprised the body of the dog. These elements were required to be
pleaded in the indictment and proved to the fact finder beyond a

sometimes in practice they are.

I JOEL

PRENTISS BISHOP, BISHOP ON CRIMINAL LAW § 601, at 439-40 (9th ed. 1923) (internal
citations omitted) (emphasis added).
46. James Grigsby wrote, "The test as to whether an offense is a felony, in most of the
states, is whether punishment is inflicted by confinement in the penitentiary or by death." JAMES
E. GRIGSBY, GRIGSBY'S CRIMINAL LAW § 35, at 25 (1922).
47. See JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW § 1.01(A)(2) at 2 (2d ed.
1995).
48. BISHOP, supra note 45, § 80, at 47.
49. The common law requirement concerning value and quantity as it relates to the presence
of such facts in the indictment was noted by Joseph Chitty in 1816:
It is also frequently necessary in the description of an offence, to state the quantity,
number, and value of goods which are essential to the constitution of the offense, or
necessary to the right understanding of the indictment. ... In the case of theft the
value must be shown in order that it may appear whether the offence is grand or petit
larceny.
1 JOSEPH CHITTY, A PRACTICAL TREATISE ON THE CRIMINAL LAW 235-36 (1816).
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reasonable doubt.5" The failure to explain adequately the essential
elements of a crime constituted reversible error. In turn, going beyond
what constitutes the crime charged in a jury instruction was also held
to be reversible error.5' In determining what constitutes a materials
element, the plain meaning of the statute was usually dispositive5 2
These elements, in turn, had to be found by a jury; as Judge Yankwich
noted in 1946, "[t]he verdict is not merely a report upon the facts; it
is a legal decision that the facts laid before them do or do not fit the
essential elements of a social proscription, the violation of which entails
a penalty."53
On the other hand, the dog's tail included those determinations
that bore on the defendant's sentence within the statutory range.
These discretionary decisions of the trial judge were surely guided by
the judge's own conscience, values, and the constraints of the statute
itself. It is not clear from the cases by what quantum those facts
included in the tail category had to be proved."
In almost all of these cases where the quantity or value involved
in certain crimes was in dispute, the factual determination was
interpreted by the courts to be necessary to establish a required
element of the crime charged. Often the amount was the only

50. Justice Brennan wrote in Winship:
The requirement that guilt of a criminal charge be established by proof beyond a
reasonable doubt dates at least from our early years as a Nation. The "demand for a
higher degree of persuasion in criminal cases was recurrently expressed from ancient
times, [though] its crystallization into the formula 'beyond a reasonable doubt' seems
to have occurred as late as 1798. It is now accepted in common law jurisdictions as the
measure of persuasion by which the prosecution must convince the trier of all the
essential elements of guilt."
Winship, 397 U.S. at 361 (quoting C. MCCORMICK, EVIDENCE § 321, at 681-82 (1954)). See also
Sullivan v. Louisiana, 508 U.S. 275 (1993); Ulster County Court v. Allen, 442 U.S. 140 (1979).
51. See United States v. Roach, 321 F.2d 1, 4 (3d Cir. 1963) (holding that jury instruction
which included elements not involved in crime charged was error).
52. However, statutory language may be modified to remove legal jargon which may confuse
a jury. See United States v. Christmann, 298 F.2d 651, 653 (2d Cir. 1962).
53. Morris v. United States, 156 F.2d 525, 531 (9th Cir. 1946) (citations omitted).
54. As Bishop noted, those facts which "aggravate an offense in morals" included a great
many things, not all of which were subject to objective proof. It can be reasonably argued that
the standard of proof in these instances was less than the beyond a reasonable doubt standard
required for conviction. BISHOP, supra note 45, §§ 601-06, at 439-43. See Williams v. New York,
337 U.S. 241 (1949). However, the due process implications of burdens of proof within the
judge's discretionary sentencing limits are beyond the scope of this article. For a modern call for
at least clear and convincing proof when the Sentencing Guidelines are used to increase available
punishment over 300%, even though such punishment was authorized by the statute, see United
States v. Kikumura, 918 F.2d 1084, 1100-01 (3d Cir. 1990).

Elements of Crimes

1999]

1069

distinguishable element that separated a felony from a misdemeanor or
otherwise established culpability for a different grade of the offense."5
Quantity Determinations
Prohibition era decisions provide insight into how federal courts
treated value or quantity determinations when they affected the
available statutory punishment. In United States v. Setaro, the
defendant moved to suppress evidence obtained by two prohibition
agents after they raided his grocery store in search of contraband
liquor.5 6 Because the search could be upheld only if the agents had
reasonable cause to believe that a felony had been committed by the
defendant, the court first had to determine whether a violation of the
Jones Act 7 was a misdemeanor or felony. The Act, as it appeared in
1929, however, provided little guidance.
The Jones Act had originally not required proof that any
particular amount of liquor had been sold or transported in order to
impose distinct levels of punishment.5 " A first offense could be
punished by up to a thousand-dollar fine or zero to six months in jail.
A second or subsequent offense could be punished by a fine of not less
than $200 nor more than $2,000, as well as a jail term ranging from
one month to five years. Congress had also included in the Act (as it
appeared in 1929) a proviso that district courts should, " . . . in
imposing sentence hereunder, ...discriminate between casual or slight
violations and habitual sales of intoxicating liquor, or attempts to
commercialize violations of the law."' 9
A.

55. Importantly, this continued to be the case even after the states adopted indeterminate
sentencing, in which judicial discretion to impose a sentence within a statutory range was virtually
unlimited. That discretion was thought to apply only to nonstatutory facts, such as the
defendant's potential for rehabilitation, his need for incapacitation, and the possible deterrent
effect of his punishment on others. State courts continued to require prosecutors to plead in the
indictment and prove at trial beyond a reasonable doubt those statutorily articulated facts. There
was at the time no notion that statutorily enunciated facts had now become "sentencing factors"
which could avoid the rigors of constitutional proof.
56. 37 F.2d 134, 135 (D. Conn. 1930).

57. 27 U.S.C. §§ 91, 92 (1929).
58. In Pontiff v. United States, 9 F.2d 29, 30 (1st Cir. 1925), the First Circuit specifically
rejected the notion that the Jones Act (prior to 1931) required an allegation of quantity.
59. 27 U.S.C. §§ 91, 92 (1929). Discussing the impact of this proviso Judge Alschuler of

the Seventh Circuit wrote:
[Tihe proviso is an expression of legislative intent that in applying the act judges fixing
penalties within the prescribed limit "should discriminate between casual or slight
violations" and violations of a graver nature. From the wording of the proviso it seems
plain that the function of the District Court in imposing penalties under the prohibition
law was in no wise changed or restricted from what it was before the Jones Act was
passed, and that the proviso did not assume to qualify or limit the judicial discretion
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This proviso complicated matters for the Setaro court because, in
1929, Congress had also passed a separate law, which provided that
certain offenses (including acts prohibited under the Jones Act) could
be punished by up to five years in prison.6 ° This created a conflict
between the plain language of the statute and the traditional doctrine
that recognized that all punishments over a year were reserved for
felonies while punishment for less than one year was imposed for
misdemeanors. In fact, felonies under the United States Code included
any crime which could be punished by more than a year in prison.6
Holding that a "casual" or "slight" offense was a misdemeanor (and
therefore the search was illegal) the Setaro court stated:
I think it may be taken for granted that when Congress passes an
act . . . that everything after the enacting clause carries with it a
mandate. A declaration of congressional intent is a pronouncement
of the law. Statutes are not expressions of academic formulae.
They are fiats of the legislative authority or they have no place in
the books. If this is so, then the language of this proviso is binding
upon the courts, and a court would exceed its power in imposing a
five-year sentence on the occasion of a casual or slight violation of
62
the act.
Although the Jones Act was later amended to include a quantity
requirement, prior to that amendment, courts gradated punishments
under the Act based upon whether the offender was a recidivist. In
those cases it was held that the recidivist "elements" statute had to be
pled in the indictment and proved to the jury. As Judge Inch of the
Eastern District of New York wrote in 1924:
[I]t is my opinion that before a defendant can be punished, as a
second or other offender, he must either first be convicted under, or

which

District Courts always possessed respecting the imposition of penalties upon
convictions for criminal offenses.
The judge who, having power and discretion to fix the penalty within the
prescribed statutory limits, would not in all circumstances discriminate between casual
or slight violations and those which are more serious, would be unworthy of his high
office. The only rational purpose in prescribing maximum and minimum penalties is
to enable just such discrimination to be made, and, so far as human judgment can effect
it, to fit the punishment to the particular offense. The precise purpose of the proviso
is not readily understandable except as a legislative admonition to the courts, in applying
the prescribed penalties, to be just, and to proportion them to the degree of the
offending.
Foster v. United States, 47 F.2d 892, 892-93 (7th Cir. 1931).

60. 27 U.S.C. §§ 91, 92 (1929).
61. 18 U.S.C. § 541 (1929).
62. Setaro, 37 F.2d at 136.
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plead guilty to, an indictment or information, which plainly charges
him as such second or other offender, and that such indictment or
information should set out plainly such charge with the facts of his
convictions of said offenses, and it would seem to me proper that his
sentence thereon should also be set out, for prior convictions,
without sentence, give no authority to impose sentence as a second
offender.63
Amended on January 15, 1931,64 the proviso in the original Act
was replaced with a punishment scheme which imposed a maximum
penalty of six months for a first offense involving less than one
gallon.6" The Jones Act as amended in 1931 read as follows:
Provided, that any person who violates the provisions of the
National Prohibition Act, as amended and supplemented, in any of
the following ways: (1) by a sale of not more than one gallon of
liquor as that word is defined by section 1 of Title II of said Act:
Provided, however, That the defendant has not theretofore within
two years been convicted of a violation of the said Act, or is not

63. United States ex rel. Manchbach v. Moore, 2 F.2d 988, 990 (E.D. N.Y. 1924) (citing
United States v. Lindquist, 285 F. 447 (W.D. Wash. 1921)). See also Husty v. United States,
282 U.S. 694, 702-03 (1931) which held:
[T]he Jones Act created no new crime. It increased the penalties for "illegal
manufacture, sale, transportation, importation, or exportation," as defined by § 1, title
II of the National Prohibition Act, to a fine not exceeding $10,000, or imprisonment not
exceeding five years, or both, and added as a proviso, "that it is the intent of Congress
that the court, in imposing sentence hereunder, should discriminate between casual or
slight violations and habitual sales of intoxicating liquor, or attempts to commercialize
violations of the law." As the Act added no new criminal offense to those enumerated
and defined in the National Prohibition Act, it added nothing to the material allegations
required to be set out in indictments for those offenses. The proviso is only a guide to
the discretion of the court in imposing the increased sentences for those offenses for
which an increased penalty is authorized by the Act.
Moore demonstrates the tenacity with which courts adhered to the view that recidivism-and
other punishment enhancers-must be proved at trial. The defendant admitted at sentencing that
he had been convicted on several prior occasions for precisely the same kind of violations, and the
court found that if ever there was a person deserving of harsh treatment, it was the defendant.
Nevertheless, because the government had not pleaded and proved the recidivism, the court
treated the defendant as though he were a first offender.
64. 46 Stat. 1036 (1931). Prior to its amendment in 1931, the Act provided that the penalty
would be enhanced for recidivists. Nevertheless, this was not a "sentencing factor." The Act
expressly provided that "It shall be the duty of the prosecuting officer to ascertain whether the
defendant has been previously convicted and to plead the prior conviction in the affidavit,
information, or indictment." 27 U.S.C. § 46 (1919).
65. The Act, as amended, was structured in much the same way as 21 U.S.C. § 841
(possession with intent to distribute controlled substances) is today. Prohibited acts (i.e.,
manufacturing or transportation of intoxicating liquors) were followed by a detailed penalties
section. 27 U.S.C. § 46 (1926) ("Punishment for unlawful manufacture or sale of liquor .
repealed ch. 740, § 1, 49 Stat. 872 (1935).
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engaged in habitual violation of same; (2) by unlawful making of
liquor. . . exceeding one gallon... (4) by unlawfully transporting
not exceeding one gallon of liquor . . . shall for each offense be
subject to a fine of not to exceed $500 or to be confined in jail,
without hard labor, not to exceed six months, or both.66
If the sale involved more than a gallon, the defendant faced a
potential five years in prison. 7 In Pace v. Aderhold,6" the defendant
William Pace brought a habeas corpus petition alleging that the
indictment, which charged him with unlawfully selling intoxicating
liquor in violation of the Jones Act, was insufficient in that it did not
allege the quantity sold.
Under the amended Jones Act, if the sale involved less than a
gallon, Pace's sentence could not exceed six months in jail. If more
than a gallon was involved, Pace would then face a sentence between
one month and five years. Because Pace was not charged as a repeat
offender under the Act, the only critical factual determination to be
made that would impact his sentence was the amount of liquor
involved.
The district court granted Pace's petition and noted:
[T]he indictment must allege, as essential elements of the offense, the
fact that more than one gallon of liquor is involved or that the
defendant has been convicted within two years of violation of the act
or was engaged in habitual violation of same. If such allegation is
not made, the indictment will be held to allege the lesser offense
only, and any sentence providing for imprisonment in a penitentiary
or in a jail beyond the maximum term provided by the amendment
would be void.69
The court continued:
It is necessary that the allegations bring the accused clearly within
the intent of the statute prescribing the additional punishment. In
this respect the charge must be definite and certain. So, if such is a
statutory element, it must appear that the offense was committed
after a prior conviction, and where the statute provides that the
additional punishment shall be imposed where defendant has before
been sentenced, it is necessary to allege
the sentence, but not merely
70
that the accused has been convicted.

66. 27 U.S.C. § 46, 46 Stat. 1036 (January 15, 1931).
67. Id.
68. 2 F. Supp. 261 (N.D. Georgia 1932).
69. Id. at 263 (emphasis added) (internal citations omitted).
70. Id. (emphasis added).
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The court of appeals affirmed and wrote:
[S]ince the adoption of that amendment, the quantity alleged to have
The
been sold becomes of vital importance to the defendant ....
indictment ought therefore to allege whether the sale was of a gallon
or less, or of more than a gallon. Without such an allegation, the
trial court has no guide for determining the maximum punishment
which he is authorized by law to impose ... Any aggravationof an
offense for which the law authorizes an increase in punishment must be
stated in the indictment.7
Without a quantity allegation, there was no meaningful way of
deciding whether Pace should receive a maximum sentence of six
months or one of five years. The quantity involved was therefore a
critical part of the metaphorical "dog" because it constituted one of the
essential elements of the offense. The distinction between a casual and
a slight offense, and subsequently a conviction for either a felony or a
misdemeanor, turned on this factual determination.
Using Pace as a guide, the court in Olivito v. United States72
wrote:
The logic of this decision compels the conclusion that where the
aggravation relied upon consists in some circumstances other than
handling liquor in greater quantities than one gallon, such as prior
conviction within two years, or habitual violation, that fact must be
alleged and proved before the aggravated penalty can be invoked.73
The Prohibition cases thus stand for the general proposition that
any statutorily enunciated factor which is linked to increased punishment must be pleaded and proved to a jury beyond a reasonable doubt.
This lesson alone would be significant. But perhaps even more
significant, in light of recent developments, 74 is the fact that the
structure of the Jones Act was virtually identical to the structure of the
current drug statutes: substantive offenses were first enunciated in
preliminary sections of the statute, followed by a section denominated
"Penalties." In that section were the pivotal clauses involved in the
1931 Amendment, which differentiated punishment on the basis of the
amount of liquor involved.75 Nevertheless, the courts had no difficul-

71. Aderhold, 65 F.2d at 790-91 (citing BISHOP'S CR. LAW § 601) (emphasis added).
72. 67 F.2d 564 (9th Cir. 1933).
73. Id. at 565. See also United States v. Noel, 51 F.2d 139, 141 (D.C. Cir. 1931).
74. See infra Section V.
75. See 46 Stat. 1036 (1931).
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ty in finding that the amount of liquor was an element of the crime
and that the state had to prove the amount beyond a reasonable doubt.
B.

Value Determinations

Cases where the value of goods or property involved in a crime is
at issue provide additional insight into how federal courts have
determined whether particular facts are elements of the crime. Even
though the value involved in these cases went only to the availability
of a certain punishment, they were nonetheless still considered part of
the essential element "dog" rather than the sentencing factor "tail."
In Henry v. United States, 6 the defendant appealed his conviction on two counts of embezzling from a stock brokerage firm in which
he was a partner. The applicable statute was divided into what could
be termed the "substantive" elements and the "penalty" elements. The
substantive elements were found in section 834 of the D.C. Code,
which stated in part:
If any [person] of any association or incorporated company, shall
wrongfully convert to his own use... anything of value which shall
come into his possession or under his care .. .he shall be deemed
guilty of embezzlement, and shall be punished by a fine not
exceeding one thousand dollars, or by imprisonment for not more
than ten years, or both.77
The degrees of the offense were set out later in Section 851(a):
Whoever shall be guilty of any offense defined in sections eight
hundred and thirty four.., shall, where the thing, evidence of debt,
property, proceeds or profits be of the value of not more than thirtyfive dollars, be punished by imprisonment for not more than one
year or a fine of not more than five hundred dollars, or both.7"
Even though the evidence before the jury at most implied some
indefinite value for the stock, the trial court refused to allow the issue
of the stock's actual value to go to the jury by instructing them that
the statute only required a finding of "any value" and that, as a matter
of law, the stock had value because money was lent on its value.79
The court of appeals reversed and wrote:
The value of the property converted is a material element of the offense
charged, and it must not only be alleged, but like all other statutory

76.
77.

263 F. 459 (D.C. Cir. 1919).
D.C. Code Ann. § 834 (1919).

78. D.C. Code Ann. § 851(a) (1919).
79. Henry, 263 F. at 461.
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elements defining the crime, it must be proved by competent evidence to
the satisfaction of the jury beyond a reasonabledoubt. In cases of this
sort, the jury should be instructed to find definitely the value of the
property alleged to have been embezzled, or at least, that it had a
value of over $35. In the present case, the court by the above
instruction,80 withdrew from the consideration of the jury the issue
of the actual or market value of the stock. . . . A verdict was
rendered, finding defendant guilty as charged in the indictment....
This finding not only is not supported by the evidence, but it is
contrary to the instructions of the court and the whole theory upon
which the case was tried and submitted to the jury. In other words
the verdict fails to respond to the case submitted to the jury and the
case considered by it."
The Henry opinion is instructive both in terms of what it says and
what it does not. The court emphatically stated that elements of the
crime are to be pleaded in the indictment and proved to a jury beyond
a reasonable doubt. The court also noted that the value determination
is an element of the offense, even though the provisions establishing
degrees of punishment appear several sections apart from the "act"
section of the D.C. Code. The court found that a conviction under
§ 834 was not possible without an allegation and proof of value, even
though the section clearly states that converting to personal use
"anything of value" constitutes embezzlement. While it certainly was
possible to read the two sections as constituting separate crimes, the
court declined to do so and instead chose to combine the value
involved with the available punishment to find an "element" of the
offense. 2
A mere allegation of value within the indictment is also insufficient-the courts consistently held that value had to be proved at trial.
For example, in United States v. Wilson13 the defendant was convicted

80. The trial court's instruction read:
It is not necessary that the government should prove the market value of the stock....
The statute under which the indictment was found is satisfied if it had any value at the
time it was hypothecated, and the fact that the money was borrowed on the security of
this stock, if it was, is evidence of value.
Id. at 461.
81. Id. (emphasis added).
82. Id. Currently, drug possession prosecutions under § 841(a) and (b) make the distinction
between a "penalty" section and a "substantive" section. The reported cases hold that facts to
be found under the "penalty" provisions are not "elements" of the crime. See infra note 179. For
now, it is enough to note that courts prior to McMillan did not draw a distinction between a
"penalty" section and a "substantive" section as it affects whether a particular fact was an element
of the crime.
83. 284 F.2d 407 (4th Cir. 1960).
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of stealing seventy-two rifles that belonged to the United States. The
statute read:
Whoever embezzles, steals, purloins or knowingly converts to his
use or the use of another ... any record, voucher, money, or thing
of value of the United States . . . shall be fined not more than
$10,000 or imprisoned not more than ten years, or both; but if the
value of such property does not exceed the sum of $100, he shall be
fined not more than $1,000 or imprisoned not more than one year,
or both. 4
Although the indictment alleged that the stolen rifles were worth
$7,500.00, the government offered no proof at trial as to the actual
value of the rifles. Reversing the trial court's imposition of a sentence
of seven and a half years, the court reasoned that it was essentially
being asked to:
take judicial notice that 72 rifles are worth more than $100.00, but
we cannot on the basis of anything in the testimony form a
judgment as to the value for the purpose of supporting the greater
penalty. Nor, in the absence of any proof of value, could the jury
be permitted to speculate on this point merely from the appearance
of the articles. A fact which distinguishes a violation punishable by
imprisonmentfor not more than one year from a violation punishable by
imprisonment for ten years cannot be permitted to rest upon conjecture
or surmise. In order to sustain the imposition of the higher penalty,
it was as incumbent upon the government to prove a value in excess
of $100.00 as it was to prove the identity of the defendant as the
perpetrator of the crime, or the ownership of the property.8"
The court thus declared that placing value in the indictment alone
was insufficient and that the government had to prove this value
beyond a reasonable doubt at trial. Mere notice to the defendant that
he faced a potentially higher sentence-if convicted-was not the only
point of the requirement. The other critical point was that fairness to
the defendant required that these facts be proved to a jury by the
highest burden. Whether this stance was termed "due process" or was
simply an implementation of a rule of statutory interpretation was
essentially irrelevant-it articulated a position of fairness to the
defendant which the court took for granted.
Although Wilson's challenge to his sentence was based upon the
sufficiency of the evidence, the Fourth Circuit would not uphold the

84.
85.

18 U.S.C. § 641 (1943).
Wilson, 284 F.2d at 408 (emphasis added).
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conviction absent proof of value, even though the rifles themselves
were apparently produced in evidence. This fact illustrates the
traditional view that value determinations are critical elements of a
larceny conviction and must be proved beyond a reasonable doubt. A
critical part of the opinion centers on the court's unwillingness to let
the jury "speculate" on the value of the rifles. Even though this
factual determination was clearly within the realm of decisions to be
made by the jury, the Wilson court felt that, absent any evidence of
value, the jury could not find beyond a reasonable doubt that the rifles
were worth more than one hundred dollars.8 6
The Tenth Circuit's decision in Stevens v. United States, 7 which
cited both Wilson"8 and Cartwright,9 agreed with those cases and
explicitly held that "value is an essential element of the offense which
must be alleged and proved in the same manner as any other essential
element of the offense." 90 Other courts also agreed. In Robinson v.
United States,91 the defendant was convicted of possession of dresses
stolen from an interstate shipment. The court noted that Robinson's
indictment was in the usual form (in that it contained an allegation of
value) and then proceeded to evaluate the sufficiency of the evidence.
The court found that it "was manifest from the provisions [of the
statute] that the value of goods stolen from an interstate shipment is
substantive to the degree of crimes there denounced." 92
The Third Circuit came to the same conclusion in 1966 when it
decided United States v. Ciongoli 3 In Ciongoli, the defendant was
convicted of stealing fifty-one postal money orders.
Since the
indictment contained an allegation of value which brought the felony
provisions into play, the only question before the court was the
sufficiency of the evidence. The court found that Ciongoli's conviction
could be sustained absent proof that the money orders were worth
more than one hundred dollars. However, even though "no particular
86.

As support for the proposition that linking severity of punishment to the value of

property requires proof to ajury, the Wilson court cites Cartwrightv. United States, 146 F.2d 133,
135 (5th Cir. 1944) ("It is therefore well settled that where the grade of larceny, and consequently
the punishment, depend on the value of the property, it is essential that the value ...be alleged
and proved.").
87. 297 F.2d 664 (10th Cir. 1961).
88. 284 F.2d 407 (4th Cir. 1960).
89. 146 F.2d 133 (5th Cir. 1944).
90. Stevens, 297 F.2d at 665. Stevens had been convicted of stealing an oscilloscope and
power supply from a government laboratory. The sole question was whether the evidence was
sufficient to support the defendant's conviction. Id.
91. 333 F.2d 323 (8th Cir. 1964).
92. Id. at 326.
93. 358 F.2d 439 (3d Cir. 1966).
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value of the stolen property need be alleged or proved to sustain a
conviction ... in such a case only the lesser punishment can be
imposed. It is only the gravity or degree of the offense, as measured
by the seriousness of the harm to the state, which varies with the value
of the stolen property."94 Again, even though value may not need to
be alleged or proved, any sentence must comport with the evidence.
The Fifth Circuit echoed these sentiments in Packnett v. United
States.9" Upholding the defendant's sentence despite a dearth of
proof that the stolen credit cards in his possession were worth more
than $100, the court said:
[W]here the only element of the crime is the theft or possession of
stolen property, the fact that the value of that taken is neither
alleged nor proved is immaterial. The verdict of guilty under the
indictment as written and the proof as made, while insufficient to
support conviction for a felony, indicates that the jury determined
appellant to be guilty of the lesser crime provided for by section
659, i.e., the possession of stolen article not exceeding 100 dollars in
value. 96

As the preceding cases indicate, traditional methods used by the
federal courts to find elements of crimes were relatively straightforward. If the fact in dispute was part of the statutory scheme and
directly related to the defendant's level of punishment, then it had to
be (1) alleged in the indictment, (2) proved to the jury, and (3) proved
beyond a reasonable doubt in order to sustain the sentence imposed.
Little distinction was made between "penalty" or "sentencing"
provisions and "elements" of the crime. Indeed, under the traditional
discretionary sentencing scheme, a judge was unfettered in setting
punishment within the available statutory range. 97 Facts to which
judges looked in order to sentence defendants included (1) precrime
conduct, such as previous convictions for a crime; (2) facts connected
with the actual offense, such as the defendant's mental status, the harm
or risk caused or the cruelty involved in the crime's commission; and
(3) postoffense conduct, such as whether the defendant had made
restitution to the victim or had instead threatened a potential witness

94. Id. at 440 (citing United States v. Marpes, 198 F.2d 186 (3d Cir. 1952)).
95. 503 F.2d 949 (5th Cir. 1974).
96. Id. at 951.
97. Of course, these available ranges varied from jurisdiction to jurisdiction (and often
varied within jurisdictions themselves), resulting in what has been characterized as a "crazy quilt
of crimes and punishments."

RICHARD G. SINGER, JUST DESERTS: SENTENCING BASED ON

EQUALITY AND DESERT 37-8 (1979).
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into not testifying." The presence of the identifiable fact within the
text of the statute meant that the fact was indeed an element and had
to be pleaded in the indictment and proved to a jury.
These cases support the view that, prior to McMillan and the
sentencing guidelines, value was considered an element by federal
courts. Only one case-United States v. Kramer 9 9-- disagreed. As
Judge Henry Friendly there held, however, even if one calls value (or
some other fact) a nonelement, fundamental fairness to the defendant
may require that its determination be surrounded by the procedural
protections afforded elements. 0 0 Kramer was convicted of conspiracy
and receiving stolen blank money orders from a series of post office
burglaries. He challenged his conviction on the grounds that the blank
orders could not have a value exceeding $100 as required by statute."' The court refused to characterize the question of value as an
element of the offense. To the contrary, the court specifically held that
the value determination went only to the degree of punishment.10 2
However, in a significant move, even though the court did not call
value an "element," it nonetheless found that under the Sixth
Amendment, the defendant was entitled to have the fact determined by
a jury rather than the sentencing judge. Judge Friendly declared:
[W]e assume the Sixth Amendment entitles a defendant to have that
fact determined by the jury rather than the sentencing judge. There
is, of course, a certain incongruity in asking a jury to exercise such
expertise in the ways of the underworld as to determine the "value"
of money orders that can be or have been forged; but the
omni03
science of the jury extends to harder questions than that.1
In emphasizing the substantive protections due the defendant and
raising Sixth Amendment jury rights over the definitional quality of
what constitutes the elements of § 641, the Kramer court granted the
defendant the exact same protections he would have been afforded by
labeling the value determination an element of the offense without
10 4
doing so.

98. For a more in-depth discussion of these factors see SINGER, supra note 97, at 78-91.
99. 289 F.2d 909 (2d Cir. 1961).
100. Id. at 920-21.
101. 18 U.S.C. § 641 (1943). See supra note 84 and accompanying text.
102. Kramer, 289 F.2d at 920.
103. Id. at 921. Kramer's conviction had already been reversed and remanded on other
grounds, perhaps making this analysis merely dictum.
104. The Kramerdecision created a technical split among the circuits since it held, contrary
to every other court, that value was not an element. Nevertheless, the Supreme Court never
reviewed this split, perhaps in part because, despite its doctrinal differences with the other courts,
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ConcurrentActs-Sentencing Factors or Elements
of Separate Offenses?

In another corner of pre-McMillan decisions, courts consistently
held that acts such as (1) putting in jeopardy the life of any person; (2)
causing serious bodily harm; or (3) possession of a firearm during the
commission of a crime, were elements of separate offenses rather than
sentencing factors which increase the available punishment for the
commission of predicate offenses."' 5 In this regard, an analysis of the
federal bank robbery statute is helpful." 6
In subsection (a), the bank robbery statute punishes by a fine or
sentence of not more than twenty years in prison (or both) any person
who, "by force and violence, or by intimidation, takes ...

any

property or money ... belonging to ... any bank."'0 7 In subsection
(d) the statute increases the available maximum punishment to a term
of twenty-five years in prison should any person, while committing or
attempting to commit an offense defined in subsection (a), "assault any
person, or put[] in jeopardy the life of any person by the use of a
dangerous weapon or device." '
In Simpson v. United States,'°9 the Court held that a conviction
under the federal firearms statute1 0 merged into a conviction under
18 U.S.C. § 2113(d), which the Court characterized numerous times as
In fact, Justice Brennan, writing for the
a separate offense. 1
majority, adopted the interpretation of the bank robbery statute put
forth by the Sixth Circuit in United States v. Beasley1 2 and expressly
adopted a reading of § 2113(d) which set the subsection apart from
§ 2113(a). 1 3 Other pre-McMillan courts followed the same reasoning.

114

the Second Circuit provided the same protections that the other courts had. In short, while there
was a doctrinal split, there was no split as to the practical impact.
105. See, e.g., cases cited infra notes 109-14.

106. 18 U.S.C. § 2113(a)-(h) (1996).
107. Id. at § 2113(a).
108. Id. at § 2113(d).
109. 435 U.S. 6 (1978). While Simpson was based upon the Double Jeopardy Clause, the
analog is clear.
110. 18 U.S.C. § 924(c) (1970).
111. Simpson, 435 U.S. at 7, 10.
112. 438 F.2d 1279 (6th Cir. 1971).
113. Judge McCree, in a concurring opinion, wrote, "[The language of § 2113(d)] clearly
requires the commission of something more than the elements of the offense described in
§ 2113(a)." Id. at 1283.
114. See, e.g., United States v. Boyle, 675 F.2d 430 (1st Cir. 1982); United States v.
Burnette, 698 F.2d 1038 (9th Cir. 1983).
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Thus, pre-McMillan the rule was clear, and so well understood
that it was rarely articulated-facts going to punishment were elements
of the crime.
IV.

A.

THE MCMILLAN LEGACY-IGNORING THE PAST AND
RESTRUCTURING THE FUTURE

McMillan-"Sentencing Factors" and Relaxed Due Process

In Winship,"' the Supreme Court held that "[T]he Due Process
clause protects the accused against conviction except upon proof
beyond a reasonable doubt of every fact necessary to constitute the crime
with which he is charged.""' 6 While this command established the
burden of proof for those facts which constitute the crime, it did little
to help courts define exactly what those facts were since this precise
issue was not raised in the case. In an attempt to clarify what
constituted an element of the crime, as well as limit the potential reach
of the Court's decision in Mullaney v. Wilbur, 17 Patterson v. New
York 1.8 held that even though a fact may affect the degree of criminal
liability, it does not follow that the state must prove the fact beyond
a reasonable doubt if that factor was not historically viewed as an
element of the crime, but instead had only gone to sentencing."'
Patterson opened the door for creative legislatures to evade the
fundamental protections afforded in Winship by carefully drafting their
statutes. 2 ° As Professor Dressler explains, "[t]he practical effect of
Patterson is to permit legislatures, at least under the aegis of the due
process clause, to avoid the restrictions of Winship by redrafting their
statutes to treat the absence of what had previously been an element of

115. 397 U.S. 358 (1970). Winship did not attempt to define what constitutes those "facts
necessary" or "elements" of the crime. Instead, the decision served as a forceful restatement of
the burden of proof in criminal cases.
116. Id. at 364 (emphasis added). While the Court's actual holding is restricted to the first
part of the sentence-requiring proof beyond a reasonable doubt in all criminal proceedings-it
is the second half of the sentence which has become the more important aspect of that decision.
117. 421 U.S. 684 (1975). Mullaney held that, under Maine's statute as interpreted and
applied by the trial court, the prosecution had to prove that the defendant was not only guilty of
criminal homicide, but also had to prove every fact which went to either the degree of criminal
culpability or the sentence. Or, in other words, should the defendant raise an affirmative defense
(or meet whatever burden of going forward with the defense which was required) then the state
had to disprove that defense beyond a reasonable doubt.
118.

432 U.S. 197 (1977).

119. Id. at 214-15, n. 15. While the court mentioned that there were constitutional limits
beyond which the legislature could not go, the court did not (and has not) elaborated.
120. Perhaps in its attempt to limit Mullaney, the Patterson court opened the door for the
element/factor distinction carved out in McMillan.
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the offense as an affirmative defense.' 12 ' For the next decade, lower
courts and commentators grappled primarily with the issue of what
facts constituted affirmative defenses rather than what constituted
sentencing factors.
The watershed decision on the issue of elements of crimes came
in McMillan.122 In McMillan, the Court upheld a five-year mandatory minimum sentence for visibly possessing a weapon during the
commission of certain enumerated offenses. The Pennsylvania statute
specifically stated that weapon possession was not to be considered an
In upholding the Pennsylvania statute,
element of the crime'
Chief Justice Rehnquist relied on Patterson and noted, "Patterson
stressed that in determining what facts must be proved beyond a
definition of the elements of the
reasonable doubt the state legislature's
124
offense is usually dispositive.
Expanding this thought, Rehnquist wrote:
While visible possession might well have been included as an
element of the enumerated offenses, Pennsylvania chose not to
redefine those offenses in order to so include it, and Patterson
teaches that we should hesitate to conclude that due process bars the
State from pursuing its chosen course in the area of defining crimes
and prescribing penalties. 2 '
The definition of an "element" of the crime thus became wholly
tautological. An element is whatever the legislature says it is; indeed,
so long as the legislature says that a fact is not an element almost all

121. DRESSLER, supra note 47, § 7.03(B)(3)(b), at 58.
122. 477 U.S. 79 (1986). Even though McMillan is cited more for the proposition that a
preponderance of the evidence satisfies due process at sentencing, it is the Court's utilization of
element versus sentencing factor analysis which has had the most profound impact.
123. Id. at 82.
124. Id. at 85 (citing Patterson, 432 U.S. at 210).
125. Id. at 86. The contention that Pattersonoverruled Mullaney, or in any significant way
limited it, is simply wrong. In Patterson,the legislature, by allowing.a reduction of liability if the
killing occurred during "extreme emotional or mental disturbance," was seeking to help the
defendant by providing an affirmative defense not acknowledged by the common law, whereas
the state in Mullaney was attempting to aggravate the defendant's situation. See Herman, supra
note 19, at 326. Under common law, a defendant killing in extreme emotional disturbance, but
not in the heat of passion, was guilty of murder. New York's statute benefited such a defendant
by reducing his crime to manslaughter. Thus, the statutory scheme in Patterson aided the
defendant. The actual holding of Patterson, then, can only be understood in the context of a
beneficent state statute. Patterson's language, that "the Constitution requires scarcely any
sentencing factors to be treated as elements," must be read in the context of sentencing factors
which ameliorate a sentence. Thus, only McMillan, and not Patterson,stands as a decision which
arguably supports the view that no constitutional provision prohibits reducing the burden on the
prosecution even when a defendant's potential loss of liberty is exponentially increased.
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(but not quite all) judicial inquiry stops.'2 6 Professor Herman, in her
discussion of McMillan as it relates to the federal Sentencing Guidelines, notes with some cynicism the political realities behind the
decision of the Pennsylvania legislature:
[T]he Pennsylvania legislature apparently was as reluctant to revisit
its criminal code as Congress was to revisit substantive criminal law
when it created the Sentencing Commission. Alternatively, the
legislature might have made visible possession of a weapon during
the commission of a felony a separate offense with its own cumulative mandatory penalty. The legislature's decision to make this a
sentencing factor rather than a separate offense or an element of the
predicate offenses looks like the result of political expediency (not
wanting to reopen issues related to the underlying criminal statutes)
combined with a desire to avoid the requirement of proof beyond a
reasonable doubt. It is difficult to imagine any other reason why the
legislature would have insisted on making such possession relevant
only at sentencing.17
While Chief Justice Rehnquist was not willing to grant complete
deference to the legislature, he did lay out considerations to look to in
determining whether the legislature had, in the guise of a sentencing
fact, truly attempted to evade Winship. Because a legislature may not
discard the presumption of innocence, the sentencing fact may not
"alter the maximum penalty for the crime committed,"' 2 8 or create

126. Some judges had great difficulty with this concept and attempted in vain to reconcile
this new element/factor distinction with the more traditional methods. See United States v.
Gibbs, 813 F.2d 596 (3d Cir. 1987); United States v. Rigsby, 943 F.2d 631 (6th Cir. 1991); see
also discussion infra Section IV.C.
127. Herman, supra note 19, at 324 (internal citations omitted).
128. McMillan, 477 U.S. at 87. McMillan, a narrow decision narrowly written and narrowly
decided, was explicit in declaring that its holding was restricted to situations where the statutory
maximum was not increased. The court explicitly cautioned that a case involving an increase in
maximum penalty would have a "more superficial appeal." This language was hardly nonchalant.
It was only in Almendarez-Torres, 523 U.S. 224, that this language was altered into a mere whimsy
of the Court. Almendarez-Tores ignored the primary holding of McMillan-that the statute in
that case did nothing "to relieve the prosecution of the burden of proving the defendant's guilt
• , of the crime for which he is to be punished." McMillan, 477 U.S. at 87. In McMillan, that
crime" was breaking and entering, or burglary, which simpliciter could be punished by up to
twenty years. In Almendarez. Torres and Jones, however, the "crime" for which defendant is being
sentenced is not "carjacking" or "being in the US after being deported," but "carjacking with
bodily harm" or "being in the US after being deported for a felony." While a defendant in
Pennsylvania could be sentenced to five years for mere burglary or mere breaking and entering,
no federal defendant could be sentenced to 20 or 25 years for mere carjacking (as in Jones) or for
merely being a deported alien in the United States (as in Almendarez-Torres). Without the added
words, the sentence would be beyond the statutory maximum. That fact alone distinguishes
McMillan from Jones. See sections IV.D and V, infra.
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appears that the post-McMillan courts were attempting to use rules and
approaches crafted in other contexts for determining what, until
McMillan, had been a nonquestion. As our exploration of the
precedents has demonstrated, no federal court, prior to McMillan, had
doubted that any statutorily enunciated fact which was tied to
133
punishment had to be plead in the indictment and proved at trial.
When, after McMillan, prosecutors began to argue that such facts (e.g.,
the amount of drugs under 21 U.S.C. § 841) might not be elements,
courts retreated to the usual approaches of statutory construction-grammatical parsing, legislative history and intent, statutory
maxims, and the like.
Since McMillan, federal courts have used a number of methods to
resolve the issue of whether a fact to be found constitutes an element
of the crime or is instead a mere sentencing factor. These methods
include: (1) examining the placement within the statute of the fact in
question, (2) whether the fact is easy or difficult to prove, and (3) the
potential prejudice to the defendant of having the disputed fact
presented to the jury.
In some statutes, the fact at issue is contained not in the statutory
definition of a crime, but in a separate section titled "Penalties" or
something similar.134 For example, the crime of possession of a
controlled substance with the intent to distribute is defined in broad
strokes by subsection (a), titled "Unlawful acts," of 21 U.S.C. § 841.
The following subsection (b) is titled "Penalties" and goes on to detail
the specific substances and weights of those substances which
determine the limits of the available statutory sanction. The placement
of weights and measures of certain controlled substances in a penalties
section has convinced some courts that these factual determinations are
sentencing factors and not elements of the crime itself.1 31 Yet in

Eskridge, Jr., Politics Without Romance: Implications of Public Choice Theory for Statutory
Interpretation, 74 VA. L. REV. 275 (1988); Daniel Farber, The Inevitability of Practical Reason:
Statutes, Formalism, and the Rule of Law, 45 VAND. L. REV. 533 (1992); Daniel Farber, Statutory
Interpretation and Legislative Supremacy, 78 GEO. L. J. 281 (1989); Harry Jones, The Plain
Meaning Rule and Extrinsic Aids in the Interpretationof Federal Statutes, 25 WASH. U. L. Q. 2
(1939); Max Radin, Statutory Interpretation,43 HARV. L. REV. 863 (1930); W. David Slawson,
Legislative History and the Need to Bring Statutory Interpretation Under the Rule of Law, 44 STAN.
L. REV. 383 (1992); Joseph Sneed, The Art of Statutory Interpretation, 62 TEX. L. REV. 665
(1983); Comment, Intent, Clear Statements, and the Common Law: Statutory Interpretationin the
Supreme Court, 95 HARV. L. REV. 892 (1982); Comment, Interpreting Statutes, 103 HARV. L.
REV. 405 (1989).
133. The one exception, of course, is Kramer, 289 F.2d 909, which still surrounded the
defendant with constitutional protections on the basis of the Sixth Amendment.
134. See infra note 181.
135. See, e.g., United States v. Moreno, 899 F.2d 465, 473 (6th Cir. 1990).
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earlier cases, the courts considered such placements irrelevant, and had
no difficulty in deciding, for example under the Jones Act, that
although the one gallon of liquor requirement was in a separate section
from the general statute proscribing liquor sales, the quantity was an
36
element of the crime.
In other cases, courts have turned the determination of whether
a fact at issue is a sentencing factor or an element of the crime upon
whether the fact is "easy" or "hard" to determine. In McMillan,"37
for example, Justice Rehnquist concluded that presence of a visible
weapon was "susceptible of objective proof," and hence resolution of
the issue by a judge rather than a jury did not offend due process. 3 '
But in other cases, even where such an argument would be difficult to
sustain, the courts have still found sentencing factors rather than
elements. For example, many courts have held that the quantity of
drugs is easy to determine and, therefore a sentencing factor. In fact,
however, in many drug prosecutions the quantity of contraband is not
susceptible to objective proof, and often the most difficult question to
be answered in a presentence report is the exact quantity of drugs
involved. The United States Sentencing Guidelines are instructive in
this regard. Assuming that the actual drugs were not seized,'39 the
trial court is allowed to "approximate" the amount of drugs involved
based upon such questionable indicia as "the price generally obtained
for the controlled substance, financial or other records, similar
transactions in controlled substances by the defendant, and the size or
capability of any laboratory involved."' 4 ° Leaving aside the question
of whether the Constitution can distinguish between these easy or hard
questions of fact, one wonders whether courts, in a meaningful and
uniform way, could do so. Even the seemingly simple question of
whether a defendant has a prior record,' 4 ' for example, can turn into
a serious issue if the validity of the alleged prior convictions is properly
challenged.
Still other courts look to the possible prejudice to the defendant.
In Almendarez-Torres, the Supreme Court spoke solicitously of
protecting the defendant from possible prejudice in allowing the jury

136. See supra notes 64-75 and accompanying text.
137. See supra note 122 and accompanying text.
138. McMillan, 477 U.S. at 84.
139. When the drugs are seized, one would think that the proof of quantity would be easy.
However, even in such cases, there may be difficulties-e.g., when the question is how many
separate plants of marijuana were cultivated.
140. U.S. Sentencing Guidelines Manual § 2 D1 1 n.12 (1994).
141. See, e.g., Almendarez-Torres, 118 S. Ct. at 1219.
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to learn that he had a prior record.142 The Court noted, somewhat
paternalistically, that Congress did not want recidivism to be considered an element of the offense because ". . we do not believe, other
things being equal, that Congress would have wanted to create this
kind of unfairness in respect to facts that are almost never contest'
Thus, the Court used the notion of prejudice to tip the scales
ed."143
in favor of finding that a fact in question was not an element of the
offense. But, as Justice Scalia pointed out in dissent, there are less
drastic alternatives to protecting the defendant-such as allowing him
to stipulate to past offenses' 44 or holding a separate, postconviction
hearing to allow the jury to consider only that issue.4
We suggest, however, that these approaches ignore an obvious
preliminary hurdle-there was no apparent reason to believe that
Congress had suddenly sought to change well-established judicial
approaches to statutorily enunciated facts. That is to say, there was no
need to think that Congress, in post-McMillan statutes, wished courts
to ignore the long-lived precedent we have discussed above. It is
unwise, if not foolish, for courts to impose the post-McMillan
sentencing factor-element distinction upon federal statutes in the
absence of clear statements that Congress is not only aware of, but also
seeks to embrace, that distinction.
By way of illustration let us explore just one such example-the
very issue which the Court confronted in Jones: the proper construction of the federal anticarjacking statute. That statute, as currently
written, provides:
Whoever, with the intent to cause death or serious bodily harm
takes a motor vehicle that has been transported, shipped, or received
in interstate or foreign commerce from the person or presence of
another by force and violence or by intimidation, or attempts to do
so, shall(1) be fined under this title or imprisoned not more than 15
years, or both,
(2) if serious bodily injury (as defined in section 1365 of this
title, including any conduct that, if the conduct occurred
in the special maritime and territorial jurisdiction of the
United States, would violate section 2241 or 2242 of this

142. Id. (discussed in greater detail infra Section IV.D).
143. Id. at 1226.
144. See, e.g., Old Chief v. United States, 519 U.S. 172 (1997).
145. Almendarez-Torres, 118 S. Ct. at 1243 (Scalia, J., dissenting).
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title) results, be fined under this title or imprisoned not
more than 25 years, or both, and
if death results, be fined under this title or imprisoned for
any number of years up to life, or both, or sentenced to
death. 146

In Jones, the government is arguing that the structure of the
provision demonstrates an intent to make clauses (2) and (3) not
elements, but merely sentencing factors. 4 7 But this argument is, at
best, weak. If Congress had indeed so intended, it could have explicitly
declared (as did the Pennsylvania legislature in McMillan) that bodily
harm and death are sentencing factors, not elements. This might seem
an extreme requirement. But the government's argument would
require a Congress that viewed these items as elements of the offense
to have rewritten each clause of the statute as follows (we have
emphasized the "new" language which Congress would have to add):
(a)

Whoever, possessing a firearm as defined . .. takes a motor
vehicle that has been transported, shipped or received in
interstate or foreign commerce from the person or presence of
another by force and violence or by intimidation, or attempts
to do so shall be ... imprisoned not more than fifteen years.
(b) Whoever, possessing a firearm . .. takes a motor vehicle that
has been transported shipped or received in interstate or
foreign commerce from the person or presence of another by
force and violence or by intimidation, or attempts to do so,
shall, IF SERIOUS BODILY INJURY RESULTS, be
imprisoned not more than 25 years.
(c) Whoever, possessing a firearm . .. takes a motor vehicle that
has been transported shipped or received in interstate or
foreign commerce from the person or presence of another by
force and violence or by intimidation, or attempts to do so,
shall, IF DEATH RESULTS, be imprisoned not more than
life.
Clearly such a set of provisions would have been cumbersome.
That Congress chose a simpler, more expeditious method of achieving
the same end should not be held to indicate that it sought to deprive
a defendant of significant constitutional protections as well. Congress'
desire to write simply should not be misconstrued as a desire to burden
a defendant with ten more years imprisonment without the rudimenta-

146. 18 U.S.C. § 2119 (1996).
147. See Brief of Respondent, Jones v. United States, 1999 WL 155688 (March 24, 1999)
(No. 97-6203). Brief available in 1998 WL 416053 (July 20, 1998).
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ry protections afforded by notice and a jury trial. No new rules of
statutory construction are needed to achieve this result; mere adherence
to the pre-McMillan approach adopted by courts is sufficient.
In Jones, the government also argues that the use of passive voice,
rather than active, in the clauses of § 2119 suggests that Congress was
focusing not on additional conduct, but rather on grading the
punishment by reference to the degree of harm caused.' 48 But, even
assuming that Congress did not wish to require mens rea with regard
to these harms, the construction suggested above would just as easily
reach that result, still using the passive voice. Again, the argument
from structure simply omits reference to the more pressing issue: did
Congress intend to deprive a defendant of ten years of freedom or
more without requiring proof beyond a reasonable doubt to a jury?
Again, acceptance of this argument would require adopting a new
approach to statutory construction.
Confronted with a new lexicon, the courts have struggled to find
methods to ascertain congressional intent. In the very recent decision
of the court in Almendarez- Torres, Justice Breyer described the general
approach as looking at "the statute's language, structure, subject
matter, context, and history."' 49 These terms, of course, are still
only somewhat helpful: in attempting to flesh them out, courts have
looked at (1) whether the provision predicates punishment upon
conviction under another section;150 (2) whether the provision "single[s] out a subset of [criminals] for more severe punishment";' 5 ' (3)
whether the section can "stand alone"; 5 2 (4) whether the provision
has a "shared introductory phrase,"'5 3 and similar tests. There are,
however, two problems with these generic approaches. First, there is
precious little evidence that Congress, while drafting statutes generally,
or with particular reference to the Criminal Code, considers such
niceties. Second, different courts may find different implications from
the same factor. Some courts, for example, have considered the fact
that there was no division in separate sections as indicating the fact
involved was not merely a sentencing factor, but an element of the

148. Id.
149. 118 S. Ct. at 1223.
150. Called the "foremost feature of a sentence enhancement provision" by the court in
United States v. Vasquez-Olvera, 999 F. 2d 943, 945 (5th Cir. 1993).
151. United States v. Ryan, 9 F.3d 660, 667 (8th Cir. 1993), opinion vacated, id., opinion
reinstated, 41 F. 3d 361 (8th Cir. 1994) (affirmed on other grounds after en banc hearing).
152. Id. at 667.
153. United States v. Patterson, 38 F.3d 139, 144 (4th Cir. 1994).
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crime.1 14 On the other hand, in Almendarez-Torres, Justice Breyer
considered it irrelevant that there was a clear division in separate
sections of the provisions.15 Similarly, one of the most consistently
used rules has been that if the fact is termed or found under a section
titled "Penalties," it is merely a sentencing factor. 15 6 But when, as
in Almendarez-Torres, the relevant phrase was not in such a labeled
section, the rule became flexible.5 7 One need be neither a cynic nor
a legal realist (if the two are different) to conclude that these wellintended rules, established to wrest clarity from ambiguity, are
insufficient.
Much of this angst is self-inflicted. Were Congress to adopt
statutory interpretation rules (such as those promulgated by the Model
Penal Code),' courts would have at least some presumptive positions with which to begin. The rule of lenity, of course, provides one
such presumption, but that rule only operates when a statute is
ambiguous-and ambiguity is in the eye of the beholder. 9

154. For example, in Ryan, the court interpreted the federal arson statute which provided
as follows:
Whoever... willfully and maliciously sets fire to or burns... any building, structure
or vessel . . . shall be fined ... or imprisoned not more than five years, or both.
If the building be a dwelling or if the life of any person be placed on jeopardy, he
shall be imprisoned for not more than 25 years...
18 U.S.C. 844(i) (1988). The court declared that that fact that clauses involving "personal injury"
or "serious bodily harm or death" were within the same general provision of arson militated in
favor of finding that all of these clauses articulated elements of three separate crimes. The court
ultimately concluded, however, that this grammatical reading was insufficient to overcome the
apparent clarity of legislative content as evidenced by comments in legislative reports and
comments on the floor. Ryan, 9 F.3d at 668-69.
155. See infra note 214 and accompanying text.
156. This, for example, is the approach used in explaining the conclusion that the amount
of drugs involved in a violation of 18 U.S.C. § 841, is not an element of the crime. See infra note
179 and accompanying text. But see the discussion of the Jones Act, supra note 65, which had
precisely the same structure, but nevertheless required proof at trial of quantity.
157. See, e.g., Justice Breyer's acknowledgment that the title "Penalties" "more often, but
certainly not always," carries that import. Almendarez-Torres, 118 S. Ct. at 1226.
158. AMERICAN LAW INSTITUTE MODEL PENAL CODE (Proposed Official Draft 1962).
159. The reports are rife with opinions in which conscientious judges disagree about a
statute's degree of clarity. See, for example, the contrast in readings by the majority and dissent
in Almendarez-Torres, 118 S. Ct. at 1224, 1233. If the rule were that the rule of lenity applies
first unless there is an unequivocal statement by the legislature addressing the specific issue
involved (as, again, the Pennsylvania legislature used in McMillan), such disputes could be
avoided. To the argument that legislatures "just won't use" such clear statements, the response
must be that clarity is precisely the legislature's job, and it is not the task of the judiciary to assist
the legislature in avoiding difficult political decisions. Moreover, as St. Exupery once wrote about
pilots who refused to fly during "problematic" weather if they are told that they will not be paid
unless they fly, it is amazing how quickly the weather becomes clement. ANTOINE DE ST.
EXUPERY, NIGHT FLIGHTS (1932).
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C. The McMillan Progeny
Despite well-settled federal precedent holding that whenever an
identifiable fact altered the authority available for punishment that fact
was an element of the crime, after McMillan, federal courts embraced
the use of the sentencing factor to remove certain factual determinations from the jury.
The most striking example of how far the federal courts have
strayed from traditional element analysis comes from cases involving
quantities of drugs. In this crowded corner of the federal courts'
docket,16 defendants face the issue of whether a fact in dispute under
21 U.S.C. § 841 (which if proved would substantially increase a
defendant's punishment), is an element of the offense or a sentencing
factor. Section 841, not unlike the Jones Act at issue in the Prohibition
cases, 161 sets out the proscribed physical acts and follows those acts
with a penalties section.
Specifically, section 841(a), makes it "unlawful for any person to
knowingly or intentionally-(1) manufacture, distribute or dispense, or
possess with intent to distribute ... a controlled substance. 1' 62 This
rather thin description of the crime, containing the generally accepted
elements of the offense, is followed by (at a minimum) a thirty-three
subsection long enumeration of what post-McMillan courts have found
to be sentencing factors. 63 These "factors" include whether the
defendant is a recidivist, 64 or whether serious bodily injury results
"from the use of such substance,' 65 or, most importantly, the
66
amount of drugs involved.

See N. ABRAMS AND S. BEALE, FEDERAL CRIMINAL LAW 293-94 (West 1993).
161. See supra Section III.A; note 65 and accompanying text.
162. 21 U.S.C. § 841(a) (1996). See United States v. Massiah, 307 F.2d 62, 71 (2d Cir.
1962) (holding that a defendant is entitled to receive a charge on all the elements of the crime
whether requested or not).
163. 21 U.S.C. § 841(b)(1)-(6). The virtually uniform authority which holds that § 841(a)
sets out the crime and § 841(b) sets out sentencing factors is detailed at infra note 179.
164. See 21 U.S.C. § 841(b)(1)(a).
165. Id.
166. 21 U.S.C. § 841(b)(1)-(4).
160.
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Despite the fact that § 841167 clearly encompasses both the acts
and the amounts involved in a drug crime, federal trial courts have
taken the latter factual considerations away from the jury and are
determining the amounts themselves at sentencing. The impact on the
available sentence a defendant faces is extreme. Again, the procedural
protections afforded the defendant at trial are absent; even though the
amount involved is part of the gradated punishment scheme, the
standard of proof is a mere preponderance of the evidence rather than
beyond a reasonable doubt.
United States v. Madkour1 68 is representative of the dilemma that
defendants face. Madkour was charged with possession with intent to
manufacture marijuana and possession with intent to distribute. Both
counts alleged that the defendant had grown over 100 plants. Quantity
was the only disputed issue and the stakes were high. Possession of
less than 100 plants was punishable by 15 months; possession of more
than 100 plants, however, would increase his sentence four-fold from

167. Set out more fully, 21 U.S.C. § 841 states in relevant part:
(a) Unlawful Acts
Except as authorized by this subchapter, it shall be unlawful for any person
knowingly or intentionally-(1) to manufacture, distribute or dispense, or possess
with intent to manufacture, distribute or dispense, a controlled substance;
(b) Penalties
[A]ny person who violates subsection (a) of this section shall be sentenced as
follows:
(1)(A) In the case of a violation of subsection (a) of this section involving. . . [here the statute lists certain drugs and distinguishes between certain amounts,
(vii) is representative]
(vii) 1000 kilograms or more of a mixture or substance containing a detectable
amount of marijuana, or 1,000 or more marijuana plants regardless of weight; or
. . . such person shall be sentenced to a term of imprisonment which may not be
less than 10 years or more than life. ...
(B) In the case of a violation of subsection (a) involving--(vii) 100 kilograms or
more of a mixture or substance containing a detectable amount of marijuana, or
100 or more marijuana plants regardless of weight; ... such person shall be
sentenced to a term of imprisonment which may not be less than 5 years and not
more than 40 years ...
(D) In the case of less than 50 kilograms of marijuana, except in the case of 50 or
more marijuana plants regardless of weight ... such person shall ... be sentenced
to a term of imprisonment not more than five years ....

21 U.S.C. § 841.
168. 930 F.2d 234 (2d Cir. 1991).
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15 months to 5 years (60 months).1 69 Madkour moved for a pretrial
ruling that the number of marijuana plants be submitted to the jury.
After the district court denied Madkour's motion, 7 ° Madkour
pled guilty to both counts. During his allocution hearing, however,
Madkour refused to admit that his crime involved more than 100
plants. Since the district judge had already ruled that the amount of
marijuana involved went only to sentencing, he accepted the plea. 7 '
The district court then went on to find (by a preponderance of the
evidence) that Madkour had indeed possessed more than 100 plants
and sentenced him to the statutory minimum of five years required by
72
§ 841(b).1
On appeal, Madkour dropped his contention that quantity should
be considered an element of the crime and instead pressed the issue of
whether a jury trial on quantity, however characterized, should be
required. 73 This was precisely the analysis adopted by Judge
Friendly in Kramer,' 74 where, after rejecting the contention that value
was an element of the crime, he had nonetheless required basic

169. Under 21 U.S.C. § 841(b)(1)(B)(vii), a finding that the defendant possessed more than
one hundred plants would require the imposition of a mandatory minimum sentence of five years.
However, the Guideline sentence for the seventy-five plants Madkour admitted to possessing was
fifteen months.
170. Madkour, 930 F.2d at 235-36.
171. Id. If Madkour's allocution failed to include all the elements of the offense the court
would have risked reversal had it accepted the plea.
172. Judge Billings of the District Court voiced his displeasure with the mandatory sentence
when he wrote:
This type of statute does not render justice. This type of statute denies the judges of
this court, and of all courts, the right to bring their conscience, experience, discretion,
and sense of what is just into the sentencing procedure, and it, in effect, makes the
judge a computer, automatically imposing sentences without regard to what is right and
just. It violates the rights of the judiciary and of the defendants, and jeopardizes the
judicial system. In effect, what it does is it gives not only Congress, but also the
prosecutor, the right to do the sentencing, which I believe is unconstitutional.
Unfortunately, the higher courts have ruled it to be constitutional . . . But for the
mandatory sentence, I would have sentenced defendant to the [guideline] minimum of
15 months.
Madkour, 930 F.2d at 236.
173. The Second Circuit had already rejected the argument that quantity is an element of
the crime in United States v. Campuzano, 905 F.2d 677 (2d Cir. 1990). There, in interpreting
21 U.S.C. § 841, the Court ruled that § 841(a) prohibits the distribution of any amount of cocaine
and does not require proof of a particular quantity of narcotics as an element of the conspiracy
to distribute. "Because the quantity is relevant only to enhancement of the sentence, the
government is not required to prove the quantity alleged, unless of course the specification of the
particular quantity is somehow misleading to the defendant as to the conduct of the transaction
that is the basis of the charge." Campuzano, 905 F.2d at 679. Again, the court did not cite
Kramer.
174. 289 F.2d at 909. See supra note 99 and accompanying text.
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The Court of Appeals, without
constitutional protections. 17
mentioning its earlier precedent of Kramer,176 ruled that whether or
not a district judge submits the issue of quantity to a jury is a matter
of discretion for the trial court.177 According to the Court, "In short,
quantity relates solely to sentencing. And at sentencing, the district
court is not limited to conclusions reached by the jury or even evidence
presented at trial, but instead may consider any evidence that it deems
'
appropriate. "17
The weight of authority regarding quantities in drug cases
establishes a distinct separation between possession with intent to
distribute itself, found in § 841(a), and the penalties based on the
amounts involved, found in § 841(b).179 According to these decisions, the elements involved in the cases center upon the transaction or
possession rather than the amount. This places defendants in the
extraordinary position of having facts which may be central to the
amount of punishment they will receive decided by a judge by a
preponderance, rather than by a jury beyond a reasonable doubt. The
difference in the available sentence, as shown above, can be extreme.
Based solely on the statutes in question, there is little difference
between the structure of 21 U.S.C. § 841, at issue in Madkour, and the
Jones Act, at issue in Aderhold. Both statutes enumerate an offense in

175. Id.
176. Had the court followed Kramer, it should have required the issue of quantity to be
submitted to the jury, even if the Circuit would not go so far as to call quantity an element.
177. Madkour, 930 F.2d at 238.
178. Id. at 237.
179. See United States v. McHugh, 769 F.2d 860, 868 (1st Cir. 1985) (§ 841(b) merely
specifies the penalties for violating § 841(a)); Campuzano, 905 F.2d at 679, (§ 841(a) requires no
proof of a particular quantity of narcotics); Gibbs, 813 F.2d at 599-601 (§ 841(b) is an enhanced
penalty provision, not an element; therefore an indictment under § 841(a) provides sufficient
notice of the enhanced penalty provision); United States v. Dorlouis, 107 F.3d 248 (4th Cir.
1997); United States v. Valencia, 957 F.2d 1189 (5th Cir. 1992); United States v. Hodges, 935
F.2d 766, 769-70 (6th Cir. 1991) (the question of quantity is raised only in the penalty provision
of § 841 and therefore properly left for the judge); United States v. Acevedo, 891 F.2d 607, 611
(7th Cir. 1989) (§ 841(b) is an enhanced penalty provision); United States v. Wood, 834 F.2d
1382, 1388 (8th Cir. 1987) (plain language of § 841 indicates that § 841(b) is a sentencing
provision); United States v. Sotelo-Rivera, 931 F.2d 1317, 1319 (9th Cir. 1991) (§ 841 does not
specify quantity as an element of the offense, instead quantity is relevant only to the penalty
provisions of § 841(b)); United States v. Cross, 916 F.2d 622, 623 (lth Cir. 1990) (under
McMillan the government is not required to prove quantity because quantity is not included as
a element under § 841(a)). See generally Rosenberg, supra note 19, at 459-468.
Interpreting 21 U.S.C. § 844(a), which provides different penalties for different amounts of
cocaine base, the Fifth Circuit recently held that the amount of cocaine base involved was an
element of the offense and must be plead in the indictment. The Court did not go so far as to
say that amounts could not be determined by a judge. United States v. Fitzgerald, 89 F.3d 218,
221-22 (5th Cir. 1996).
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one section and establish penalties in a different section of the
The courts, however, have not even cited, much less
statute.'
distinguished, the prohibition cases.
The insertion into some statutes of the word "penalties,"1' in
conjunction with the McMillan ruling, has led the circuits to conclude

180. See supra note 65.
181. The federal criminal code is replete with sections which enhance punishments based
upon certain factual findings. While some are set off by the word "penalties," others may refer
to "aggravated offenses" or the like. Taken to its logical end, the Court's holdings in both
McMillan and Almendarez- Torres make the following (nonexhaustive) list of factual determinations
tucked into these sections sentencing factors, and therefore beyond the purview of the jury:
18 U.S.C. § 34 (1996) (titled "Penalty when death results," increases sentence to include
death penalty if death results during crime); 18 U.S.C. § 36(b) (1996) (titled "Offense and
penalties," increases sentence from 25 years to life, or death penalty based upon findings of intent,
"fir[ing] a weapon," or causing "grave risk to any human life"); 18 U.S.C. § 43(b) (1996) (titled
"Aggravated offense," increases penalties from 10 years in prison if serious bodily injury results
to life in prison if death results); 18 U.S.C. 111(b) (1996) (titled "Enhanced penalty," increases
sentence from 3 to 10 years if "deadly or dangerous weapon" is used, or if serious bodily injury
is inflicted); 18 U.S.C. § 216(a)(2) (1996) (titled "Penalties and injunctions," increases punishment
from 1 to 5 years if violation of 18 U.S.C. §§ 203-205 or §§ 207-209 (1996) (bribery and graft)
occurs "willfully"); 18 U.S.C. § 248 (b) (1996) (titled "Penalties," increases punishment from 1
to 3 years under clinic access statute if a second or subsequent offense, decreases punishment if
"exclusively a nonviolent physical obstruction," and then increases punishment again if serious
bodily injury or death results); 18 U.S.C. § 521(b) (1996) (titled "Penalty," increases punishment
from 5 to 10 years (per circumstance) under criminal street gang statute if the following
"circumstances" set out in subsection (d) are found: participation in a "criminal street gang,"
intent to promote the activities of the gang, or a previous conviction involving drugs or violence);
18 U.S.C. § 844(d) (1996) (titled "Penalties," increases punishment from 10 to 20 years under the
explosive materials statute if defendant transports explosives with the "knowledge or intent that
it will be used to kill, injure or intimidate, or if serious bodily injury or death results"); 18 U.S.C.
§ 924(a)(l)-(6) (1996) (titled "Penalties," increases punishments for violations of federal firearms
statutes based upon findings of, inter alia, knowledge, willfulness, intent to commit felony, or
causing death or serious bodily harm); 18 U.S.C. § 1091(b) (1996) (titled "Punishment for basic
offense," increases penalty for genocide from 20 years to life, or death penalty if death results);
18 U.S.C. § 2261(b) (1996) (titled "Penalties," increases punishment under the interstate domestic
violence act to life in prison if death results, 20 years maximum if permanent disfigurement or
life threatening bodily injury results, or 10 years maximum if a dangerous weapon is used); 18
U.S.C. § 2262(b) (1996) (titled "Penalties," increases sentence to 10 years maximum under
interstate protective order statute if dangerous weapon is used, life imprisonment if death results,
20 years imprisonment if serious bodily injury or permanent disfigurement occurs); 18 U.S.C.
§ 2326(2)(A)-(B) (1996) (titled "Enhanced penalties," increases sentence from 5 to 10 years under
telemarketing fraud statute if the fraud victimized ten or more persons over the age of fifty-five);
18 U.S.C. § 2332(a)(1)-(3) (1996) (titled "Criminal penalties," increases sentence for "whoever
kills a national of the United States, while such national is outside the United States," according
to whether such killing is found to be murder (life imprisonment or death penalty), manslaughter,
(10 years) or involuntary manslaughter (3 years)); 18 U.S.C. § 2332b(c) (1996) (titled "Penalties,"
increases punishment for violation of antiterrorism statute if death (life in prison), kidnapping (life
in prison), maiming (35 years), or assault (30 years) are found); 18 U.S.C. § 2701(b) (1996) (titled
"Punishment," increases sentence under Video Piracy Protection Act if the offense is a second
offense (1 to 2 years) and is committed for private commercial gain, malicious destruction or
damage or commercial advantage).
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that all factual findings within "penalty" provisions are to be decided
by the district court at sentencing. 8 2 In fact, much like the Pennsylvania legislature declaring in the body of the statute itself that visible
possession of a weapon is not an element of the offense,8 3 the courts
have concluded that Congress has, by placing quantity determinations
in the penalty section, accomplished the same thing without resorting
to such explicit language. This seems clearly wrong-surely it is not
too much to ask Congress to be explicit when serious additional
penalties are at stake, particularly since traditional interpretation would
mandate a contrary result.
Former Chief Judge (now Senior Circuit Judge) Aldisert of the
Third Circuit and Judge Keith of the Sixth Circuit have each expressed
reservations about defining quantities involved as sentencing factors
and offered an alternative framework to be used in making element/factor decisions which hearkens back to the traditional methods
explored earlier in this article. Judge Aldisert expressed his reservations in dissent in Gibbs."4 More recently, in Rigsby l .5 Judge Keith
not only echoed Judge Aldisert, but expressed greater concerns of this
nature.
In Gibbs, the defendant was convicted in the Eastern District of
Pennsylvania of conspiracy to distribute marijuana in violation of 21
U.S.C. § 841(a)(1).' 86 The trial court sentenced him, based upon its
factual finding that the amount of marijuana involved was more than
one thousand pounds, to ten years in prison.' 87 Had the trial court
found that Gibbs was responsible for less than one thousand pounds,
his sentence would have been no more than five years. 8 Gibbs then

182. McMillan included the notion that a legislature may specifically declare that certain
facts are not elements of the offense. If the legislature simply needs to state that a certain fact at
issue is not an element of the crime, then we come dangerously close to creating "general" crimes
which have been abhorred for centuries. See CHITTY, supra note 49, at 229. Still, even such a
statement indicates unequivocally that the legislature has considered the question.
183. McMillan, 477 U.S. at 83.
184. 813 F.2d at 603.
185. 943 F.2d at 641-43.
186. Gibbs, 813 F.2d at 598. See supra note 167.
187. Id.
188. Id. at 604. Gibbs was sentenced on February 8, 1982. Section 841(b)(6) (1982) was
repealed in 1984 and replaced with:
(B) In the case of a controlled substance in schedule I or II except as provided in
subparagraphs (A) and (C), such person shall be sentenced to a term of imprisonment
of not more than 15 years; a fine of not more than $125,000 or both....
(C) In the case of less than 50 kilograms of marijuana ... such person shall ... be
sentenced to a term of imprisonment of not more than 5 years, a fine of not more than
$50,000 or both.
21 U.S.C. § 841(b)(1)(C) (1986); Gibbs, 813 F.2d at 598, n.1.
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filed a motion that challenged the sufficiency of the indictment to
support his penalty under § 841(b)(6). The district court denied
Gibbs' motion.
On appeal, Gibbs argued that the amount of marijuana is an
essential element of the offense and as such should be alleged in the
indictment and proved to a jury."' The Third Circuit rejected
Gibbs' appeal, finding that § 841(b)(6) was primarily an enhancement
provision and not a separate crime. 9 ' Then, since it was not an
element which had to be clearly pled in the indictment, the court held
that the indictment under § 841(a)(1) provided sufficient notice of the
amount of marijuana he was charged with possessing.
Judge Aldisert dissented vigorously. In his reading of the
legislative history, as well as the plain meaning of the statute, Judge
Aldisert found that the quantity of marijuana involved was the
"fulcrum upon which turns the degree of opprobrium attached to the
crime, and the concomitant degree of punishment available."''
Returning to the analysis in historical interpretations of statutes
involving quantity determinations, Judge Aldisert concluded that the
amounts involved should have been plead in the indictment.'92
The issue faced by the defendant in Gibbs was, according to Judge
Aldisert, whether the indictment provided the defendant with sufficient
notice to meet the substantive charges under which he could be
punished:
The defect in Gibb's indictment is that it failed to alert him that he
was being indicted for a conspiracy involving over 1,000 pounds of
marijuana..

..

Concededly, it is the law of this case that Gibbs was

189. Gibbs, 813 F.2d at 598.
190. Gibbs relied heavily on United States v. Alvarez, 735 F.2d 461 (11th Cir. 1984).
Alvarez held that sentences imposed under § 841(b)(1)(C) were invalid because no quantity was
alleged in the indictment. Id. at 468. The Third Circuit distinguished Alvarez, saying, "We do
not read Alvarez to hold that the amount of marijuana is an essential element of the substantive
offense charged. Rather, Alvarez is more properly read to require an allegation of value, or
quantity, in the indictment, before an enhanced penalty may be imposed." Gibbs, 813 F.2d at
600.
The Eleventh Circuit no longer follows Alvarez. See Cross, 916 F.2d at 623 (11 th Cir. 1990).
191. Gibbs, 813 F.2d at 604 (Aldisert, J., dissenting).
192. Id. at 606. Judge Aldisert found support for this position in United States v. Ciongoli,
358 F.2d 439 (3d Cir. 1966) and three other pre-McMillan cases: United States v. Marpes, 198
F.2d 186, 189 (3d Cir. 1952) (holding that where an indictment does not charge the value of
goods, sentence may only be imposed on the lesser offense); Packnett v. United States, 503 F.2d
949, 950 (5th Cir. 1974) (holding that "where the grade of larceny, and consequently the
punishment, depend upon the value of the property, it is essential the value ... be alleged and
proved.") (citing Cartwright v. United States, 146 F.2d 133 (5th Cir. 1944)); and Thierault v.
United States, 434 F.2d 212 (5th Cir. 1970).
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properly found guilty of a conspiracy to distribute marijuana. But
this is not to say that he was properly charged with a conspiracy
involving a quantity of marijuana in excess of 1,000 pounds.193
Judge Aldisert did not reach the issue of whether quantity should
be decided by a judge or jury. However, in Rigsby, 194 Judge Keith
of the Sixth Circuit took the extra step arguing, in language reminiscent of Judge Friendly in Kramer,195 that issues which are critical to
a defendant's potential sentence should be decided by a jury.
Rigsby was arrested by agents of the Tennessee Governor's Task
Force on Marijuana Eradication after they had seen him fleeing an area
which contained marijuana plants. Among the several patches of
marijuana, agents also found a spring-loaded shotgun set as a boobytrap and a small amount of cultivated marijuana in a box near Rigsby's
196
campsite. Rigsby was indicted under § 841(a)(1) and (b)(1)(A).
The indictment, unlike that in Gibbs, did allege an amount in excess of
1,000 plants.
Rigsby was convicted on the drug charges and sentenced to 151
months incarceration.'9 7 He challenged his sentence on the grounds
that the judge had failed to instruct the jury as to the different
penalties involved with different quantities of marijuana, and that the
judge had made a factual finding, based only on a preponderance of the
evidence, that the crime had indeed involved more than 1,000
marijuana plants.
Rigsby's argument was that the jury could have reasonably
inferred from the evidence that he was guilty of the possession of the
small amount of marijuana in the box, but they may not have been
able to conclude beyond a reasonable doubt that he was responsible for
the over 1,000 plants found near his campsite. However, the jury was
never given that choice. Judge Keith expressed his dissatisfaction with
circuit precedent which required affirming Rigsby's verdict by noting:
Contrary to our circuit's controlling precedent, we believe that
quantity is a critical element of a § 841 offense which must be
determined by the jury regardless of whether quantity is alleged in
the indictment. We reach this conclusion primarily based upon the
critical impact that the factual determination has on the establish193. Gibbs, 813 F.2d at 608-09.
194. 943 F.2d at 631.
195. Kramer, 289 F.2d at 909.
196. Rigsby, 943 F.2d at 634. Rigsby was also indicted under 18 U.S.C. § 924(c) for using
and carrying a firearm in relation to a drug trafficking crime, and possession of an unregistered
weapon in violation of 26 U.S.C. §§ 5861(d) and 5871. Id. at 634.
197. Id.

1999]

Elements of Crimes

1099

ment of the penalty for an § 841 offense. Quantity is a substantial
factual issue which should be given full consideration by the jury in
order to give defendants who are charged under § 841 a full and fair
hearing. 9 s

In fact, the jurors had specifically asked the trial court about the
impact of the amounts involved in Rigsby. They received this response
from the judge:
As far as you are concerned, the number of one thousand marijuana
plants in Count I is of no significance. If the Government has
proved the elements of the offense [:] first, defendant manufactured
the marijuana, a schedule I controlled substance; .. .second, it was
grown intentionally[,] then the defendant would be guilty of this
offense. Otherwise he would not.' 99

The trial court's definition of the "elements" of a crime under
§ 841 stopped at section (a) and reserved any factual determinations
about the amount of drugs involved under § 841(b) to the judge."'
That the amounts of drugs were clearly listed under a "penalty"
section does not mean that these questions should not go to the jury.
Legislatures, according to Judge Keith, do not have unfettered
discretion to change burdens of proof by relocating parts of statutes.2 0 '

Judge Keith then argued that the factual determination of quantity
by the trial court is an improper expansion of the role courts have
traditionally held in sentencing. Judge Keith noted, "[S]ubstantial
factual issues which measure the extent of the criminal activity should
not generally be determined at sentencing." 20 2 Sentencing, according

198. Id. at 641. Circuit precedent which mandated the upholding of Rigsby's sentence
comes from United States v. Hodge, 935 F.2d at 766; United States v. Sawyers, 902 F.2d 1217 (6th
Cir. 1990); and Moreno, 899 F.2d at 465.
199. Rigsby, 943 F.2d at 641 (ellipses in original).
200. Id. See supra Section IV.B for discussion of the "placement in text" methodology
employed by the federal courts post-McMillan.
201. Judge Keith writes:
We are not required to hold that quantity may be considered for sentencing by the
district judge under the preponderance of the evidence standard merely because it is
listed under the penalty provision. Legislative bodies do not have unfettered discretion
to lessen the government's burden of proof of a criminal charge simply by characterizing
a factor as a penalty consideration rather than an element of the offenses .. . We
believe that a judicial determination of quantity under § 841 at sentencing offends one
of our most fundamental principles of justice.
Rigsby, 943 F.2d at 641-42.
202. Id. at 642.
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to Judge Keith, was traditionally more a matter of assessing character
than of finding facts.2 °3
Judge Keith then discussed McMillan, and noted that the factual
determination the court was asked to make in Rigsby is not simple-attempting to determine the amount or number of marijuana
plants in a field is not simple under any circumstances-and is
aggravated when years of a defendant's life hang on the calculation. 2 04 In fact, as noted above, the jury had specifically asked about
the relevance of the quantity determination. A strong argument could
be made that the jury could have reasonably found that the defendant
possessed only the amount in the box and not the entire field of
marijuana plants. However, the trial judge's instructions precluded
them from making that particular finding.
Judge Keith would hold that a fact must be tried to a jury and
proven beyond a reasonable doubt if (1) the risk of error is more than
slight and (2) the factor would substantially affect the sentence.
Because quantity under § 841 is such an important and disputable
factual issue, it should be determined by the jury. Judicial determination of quantity under § 841 at sentencing undermines the
function of the jury. Under the present rule, the jury's function is
severely limited to merely making a determination that the defendant engaged in some illegal activity under § 841. The Supreme
Court has stated: "Maintenance of the jury as a fact-finding body
is of such importance that any seeming curtailment to the right to
a jury trial should be scrutinized with utmost care." We believe
that the rule as it now stands seriously reduces the jury's function
and empowers the district judge to make one of the most critical
factual determinations regarding the defendant's culpability. We
cannot support this result."'

Standing in contrast to the virtual unanimity surrounding § 841
are the opinions from the Circuits concerning section 844 of title 21,
which deals with mere possession (rather than possession with intent
to distribute) of a controlled substance. As it reads today the statute
provides in part:
203. Id.
204. Id. In McMillan, Chief Justice Rehnquist believed that visible possession of a weapon
was a matter of objective proof that could be determined by the judge at sentencing because there
was little "risk of error" regarding the finding. McMillan, 477 U.S. at 83-84. However, Judge
Keith noted that in cases involving § 841, "quantity is ... often a hotly contested issue which
must be frequently proved based on circumstantial evidence."
Rigsby, 943 F.2d at 643.
Attempting to distinguish between "easy" and "hard" factual questions, however, is problematic.
See supra Section IV.B for a discussion of these issues.
205. Rigsby, 943 F.2d at 643 (quoting Dimick v. Schiedt, 293 U.S. 474, 486 (1934)).
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It shall be unlawful for any person knowingly or intentionally to
Any person who violates this
possess a controlled substance ....
subsection may be sentenced to a term of imprisonment of not more
than 1 year, and shall be fined a minimum of $1,000, or both,
except that if he commits such offense after a prior conviction for
any drug, narcotic or chemical, offense chargeable under the law of
any State ... he shall be sentenced to a term of imprisonment for
a term of not less than fifteen days but not more than two years,
and shall be fined a minimum of $2,500, except further that if he
commits such offense after two or more prior convictions . .. he
shall be sentenced to a term of imprisonment for not less than
ninety days but not more than three years, and shall be fined a
minimum of $5,000. Notwithstanding the preceding sentence, a
person convicted under this subsection for the possession of a
mixture or substance which contains cocaine base shall be imprisoned not less than five years and not more than twenty years, and
fined a minimum of $1,000, if the conviction is a first conviction
under this subsection and the amount of the mixture or substance
exceeds five grams, if the conviction is after a prior conviction for
the possession of such a mixture or substance under this subsection
becomes final and the amount of the mixture or substance exceeds
prior convicthree grams, or if the conviction is after two or more
26
tions ... and the amount . . . exceeds three grams. 1
A court applying the pre-McMillan traditional methods outlined
above would conclude that the essential elements of the crime which
must be plead in the indictment and proved to a jury beyond a
(1) the defendant must know 20 7 that he
reasonable doubt are:
possesses a specific controlled substance, (2) the substance must be in
fact a "controlled substance," and (3) the substance must in fact be
''possessed." Finding these elements alone is sufficient to subject a
defendant to the punishment of one year of incarceration and a $1,000
fine, or both. However, in order to subject the defendant to a term
from fifteen days to two years, the prosecutor must allege and prove to
the jury beyond a reasonable doubt (4) the fact of one prior conviction.

206. 21 U.S.C. § 844(a) (1994). The provision concerning crack cocaine, or cocaine base,

was added in 1988 and has been the subject of criticism regarding the statute's racial overtones
in that it punishes users of crack cocaine, the majority of whom are African-American, more
severely than powder cocaine users, who are predominantly white. See generally Knoll D.
Lowney, Smoked Not Snorted: Is Racism Inherent in Our Crack Cocaine Laws?, 45 WASH. U. J.
URBAN & CONTEMP. L. 121 (1994); Neal Kumar Katyal, Deterrence's Difficulty, 95 MICH. L.
REV. 2385 (1997).
207. Questions surrounding the scope of the knowledge requirement are far beyond the
scope of this Article.
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To impose a sentence of ninety days to three years, the prosecutor
must allege and prove (5) two or more prior convictions. Finally, if
the defendant were to be subjected to a prison term of a minimum of
five years and a maximum of twenty, the prosecutor would have to
allege and prove to the jury beyond a reasonable doubt that (6) the
substance was cocaine base and that the quantity exceeded five grams.
The quantity of cocaine base which has to be proved diminishes with
each proof of a prior conviction.
The analysis of this section among the circuits, however, is not as
clear-cut, due to the distance federal courts have strayed from
traditional methods since McMillan. The critical question for these
courts is whether the third sentence (beginning "Notwithstanding")
creates a new offense, such that the government must then prove
beyond a reasonable doubt both that the mixture was cocaine base and
the amount involved, or whether the sentence is a mere sentencing
factor, provable by a preponderance of the evidence and without all of
the protections afforded the defendant at trial. The courts that have
confronted the question have divided seriously, with the majority (5-3)
holding that the statute creates a new offense with new elements." 8
D.

The Supreme Court in the Post-McMillan Era

Until recently, the Supreme Court had not directly discussed the
implications of McMillan with regard to the issue addressed in this
article. In the past three years, however, it has hinted at, and then
affirmed, its willingness to read McMillan broadly. That this matter
is still unsettled, however, is demonstrated by the fact that the Court
has granted certiorari in another case and has directly and unequivocally raised, in its grant of certiorari, the precise questions raised by this
article.2" 9
We begin with United States v. Gaudin."' In Gaudin, the Court
was asked to decide whether the issue of "materiality" in a prosecution
for making false statements to a government agency should be
submitted to a jury. Justice Scalia, speaking for six members of the

208. Holding that the sentence creates a new offense: United States v. Stone, 139 F.3d 822
(11th Cir. 1998); United States v. Puryear, 940 F.2d 602 (10th Cir. 1991); United States v.
Michael, 10 F.3d 838 (D.C. Cir. 1993); United States v. Sharp, 12 F.3d 605 (6th Cir. 1993);
United States v. Deisch, 20 F.3d 139 (5th Cir. 1994). Holding that the sentence does not a create
new offense: United States v. Butler, 74 F.2d 916 (9th Cir. 1996); United States v. Smith, 34
F.3d 514 (7th Cir. 1994); United States v. Monk, 15 F.3d 25 (2d Cir. 1994).
209. See supra note 16.
210. 515 U.S. 506 (1995).
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Court, answered with a resounding yes."' In rejecting
that materiality was a mixed question of law and
traditionally been taken from the jury, Justice Scalia
historical precedents and found no support for such a
wrote:

1103

the argument
fact that has
reviewed the
position. He

We find nothing like a consistent historical tradition supporting the
proposition that the element of materiality in perjury prosecutions
is to be decided by the judge. Since that position is contrary to the
uniform general understanding (and we think the only understanding consistent with that principle) that the Fifth and Sixth Amendments require conviction by a jury of all elements of the crime, we
must reject those cases that have embraced it. Though uniform
postratification practice can shed light upon the meaning of an
ambiguous constitutional provision, the practice here is not uniform,
and the core meaning of the Constitutional guarantees is not

unambiguous."'
In a concurring opinion, Chief Justice Rehnquistwent out of his
way to both reaffirm and expand the thrust of McMillan (which he had
authored). Neither side in Gaudin was arguing that materiality was not
an element of the crime; the only issue was whether that element could
be decided by the judge as a "legal" element. Nevertheless, Chief
Justice Rehnquist sought refuge in restating the holding in McMillan:
"Within broad constitutional bounds ... [flederal and state legislatures
may reallocate burdens of proof by labeling elements as affirmative
defenses ... or they may convert elements into 'sentencing factors' for
consideration by the sentencing court."'213 This "restatement" of
McMillan is much more than that and suggests that the constitutional
restrictions on legislatures are virtually nonexistent. Nothing in
McMillan supports such a wide-ranging view, particularly since (as
suggested earlier) McMillan is distinguishable from Patterson because
of the actual effect of the legislation upon defendants. That Chief
Justice Rehnquist thought it necessary (or at least desirable) to thus
expand the holding of McMillan in dictum, in an unrelated case,
suggests that the issue is still hotly debated within the Court.

211. Id. at 511-12.
212. Id. at 518-19.
213. Id. at 525 (citing Patterson and McMillan). Even Justice Breyer, in Almendarez- Torres,
was unwilling to go so far, declaring that "Within limits ... " (not within the "broad,"
"constitutional" limits which Chief Justice Rehnquist declared),"the question of which factors are
which is normally a matter for Congress." Almendarez-Torres, 118 S. Ct. at 1223.
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The latest word from the Court in the post-McMillan regime is
found in Almendarez- Torres.2" A split had developed among the
circuits 21 over the proper interpretation of 8 U.S.C. § 1326, which
makes it a crime for a deported alien to reenter the country without the
Attorney General's consent.2 16 Subsection (a) of the statute sets a
maximum of two years imprisonment for illegal reentry. However,
under subsection (b), if the alien was deported subsequent to a
conviction for a felony or certain misdemeanors, the penalty is
increased to a maximum of ten years. If the alien was deported
subsequent to an aggravated felony, then the maximum available
punishment increased to twenty years.2 17
Calling recidivism "as typical a sentencing factor as one might
imagine," the Court, in a five to four decision authored by Justice
Breyer, 21 1 noted that "the lower courts have almost uniformly
interpreted statutes [that authorize higher sentences for recidivists] as
setting forth sentencing factors, not as creating new crimes ... 29

214. Id. at 1219.
215. Id. at 1223.
216. The statute reads in relevant part:
8 U.S.C. § 1326. Reentry of deported alien; criminal penalties for reentry of certain
deported aliens.
(a) Subject to subsection (b) of this section, any alien who(1) has been ... deported .... and thereafter
(2) enters ... , or is at any time found in, the United States [without the
Attorney General's consent or the legal equivalent], shall be fined under
title 18, or imprisoned not more than two years, or both.
(b) Notwithstanding subsection (a) of this section, in the case of any alien
described in such subsection(1) whose deportation was subsequent to a conviction for commission of
[certain misdemeanors], or a felony (other than an aggravated felony),
such alien shall be fined under title 18, imprisoned not more than ten
years, or both; or
(2) whose deportation was subsequent to a conviction for commission of an
aggravated felony, such alien shall be fined under such title, imprisoned
not more than twenty years, or both.
8 U.S.C. § 1326 (1994).
217. Id.
218. Justice Breyer served on the United States Sentencing Commission before being
appointed to the Supreme Court. In a number of opinions which he has either authored or
endorsed, the Court has consistently upheld the authority of the Commission's guidelines. It is
not surprising, therefore, that he might be concerned that any holdings regarding statutorily
enunciated factors might unduly affect, and thereby undermine, the Guidelines themselves. See
generally Stephen G. Breyer, The Sentencing Guidelines and the Key Compromises on Which They
Rest, 17 HOFsTRA L. REv. 1 (1988) As suggested, supra note 21, however, that fear is at least
somewhat unfounded.
219. Almendarez-Torres, 118 S. Ct. at 1223. The Court does not cite any pre-McMillan
cases to support this proposition. Indeed, the Court says at one point that "Congress ... has
never, to our knowledge, made a defendant's recidivism an element of an offense where the
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The Court then parsed the language of the statute. Justice Breyer
found that the inclusion of the words "subject to subsection (b)" and
"[n]otwithstanding subsection (a)" would make no sense if Congress
had intended for subsection (b) to create new crimes."' He explained:
Although one could read the language, "any alien described in
[subsection (a)]," standing alone, as importing (a)'s elements into
new offenses defined in (b), that reading seems both unusual and
awkward when taken in context . ...
Linguistically speaking, it
seems more likely that Congress simply meant to "describe" an alien
who, in the words of the 1988 statute, was "guilty of a felony"
defined in subsection (a) and "convict[ed] thereof."22 '

Justice Breyer also looked to the title of the statute for guidance
and found that the use of the word "'penalties' more often, but
certainly not always ...signals a provision that deals with penalties for
'
a substantive crime." 222
Finally, Justice Breyer also noted that the
use of the prior felony convictions, as would be required by a contrary
interpretation of § 1326, may prejudice the defendant in the eyes of the
223
jury.

conduct proscribed is otherwise unlawful." Id. at 1231. Historically, however, at least one
statute-the Jones Act-explicitly so required. See § 46 of the Act, discussed supra note 65.
220. Almendarez-Torres, 118 S. Ct. 1224-25. The Court's declaration that the history
showed that section (b) "speaks about, and only about, the creation of new penalties," id. at 1226
is not persuasive. This might be the case if Congress had merely increased from 2 to 20 years
the penalty for entering the country, and left to the courts (or the Sentencing Commission) the
determination of how much increase should be imposed on one who was previously deported for
an aggravated felony. But Congress did not do that. Instead, it did in fact create a new
fact--entry after deportation for an aggravated felony-upon which an increase was to depend.
Consistent with the earlier precedents, see supra Section II, the clear enunciation of a fact upon
which differential punishment depends requires that it be treated as an element.
221. Id. at 1225.
222. Id. at 1226. Recall that § 841(b) is set off by the word "Penalties." This setoff of
penalty provisions has become commonplace in the Code. See supra note 181.
223. Id. These points had already been made by virtually every court discussing the Armed
Career Offender Act, 18 U.S.C. § 1202(a)(1), which provided for an increased sentence (from 2
years to a minimum of 15 years) for prior felons who, possessing a firearm, had already been
convicted of three prior offense of robbery or burglary. See United States v. Rumney, 867 F. 2d
714 (1st Cir. 1989) (finding indictment did not have to allege three predicate offenses for
defendant to receive minor sentence). This particular statute was repealed and replaced by a
broader provision, now at 18 U.S.C. § 922(g). Neither the earlier statute nor the present one has
been addressed by the Supreme Court. The cases decided under the earlier statute relied on
statements made by sponsors of the bill that the purpose of the provisions was to "enhance" the
punishment of an existing federal crime. But a desire to "enhance" a sentence does not
necessarily mean that the enhancement is to occur without the procedural protections which
normally accompany conviction. Nothing in any of the legislative history of that--or any
other-statute directly reflects such a purpose.
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Most importantly, the Court went on to expand greatly the scope
of McMillan, appearing to hold that even though the sentencing factor
clearly increases the available punishment a defendant may face, there
is not an increased risk of unfairness to the defendant. 224 Justice
Breyerwrote: "[T]hat difference-between a permissive maximum and
a mandatory minimum--does not systematically, or normally, work to
the disadvantage of a criminal defendant. To the contrary, a statutory
minimum binds a sentencing judge; a statutory maximum does
Dismissing the McMillan dictum, which indicated that
not. "22'
whenever the available punishment was increased by a sentencing
226
factor, a challenge to factor may have "more superficial appeal,
Justice Breyer said simply that the statement in McMillan should be

A second argument raised in these cases and made in Almendarez-Torres-isthat defendants
might be harmed if statutory facts such as bodily harm, amount of drugs, etc., had to be proved
at trial. If so, defendants who feared such prejudice could stipulate as to those facts (see Old
Chief, 519 U.S. at 172) or, as suggested by Justice Scalia in Monge v. California, 118 S. Ct. 2246
(1998) (Scalia, J., dissenting), there could be a bifurcated proceeding. But to remove that choice
(arguably protected by the Constitution) from all defendants just because some (perhaps even
most) might wish to avoid the potential prejudice is clearly unwarranted. To use language from
a different but related area, there are less drastic alternatives available to further the state's
(assumed) interest in not harming the defendant. The Court itself has been in conflict over when
fairness to a defendant is jeopardized by introducing such evidence at trial. See AlmendarezTorres, 118 S. Ct. at 1226; Monge, 118 S. Ct. at 2250-51. We suggest that this is an issue that
should be resolved by each individual defendant, not by either statutory construction or
constitutional adjudication.
Finally, the failure to place the previous convictions in the indictment, and the subsequent
lack of notice to the defendant that the more severe penalties may be sought after conviction may
unfairly prejudice the defendant, at least insofar as the defendant's decision to plead guilty or not
is concerned.
224. 118 S. Ct. 1231.
225. Id.
226. McMillan, 477 U.S. at 88. Justice Breyer's distinction between a statutory fact which
creates a mandatory minimum and one which "merely" authorizes a "permissible" increase in the
maximum is not totally implausible. But in the context of the federal sentencing guidelines, the
distinction is far less significant because the Guidelines do in fact establish mandatory
minima-inside the guideline ranges-below which a judge can "depart" only in extraordinary
cases. Thus, the distinction is less pressing than in other cases. For example, under the statute
involved in Almendarez-Torres, although a defendant theoretically faces a two-year maximum
under subsection (a), the guidelines would have set a range of a few months. On the other hand,
because he was convicted under subsection (b), the defendant received a sentence of 85 months,
within a range of 77-96 months. 118 S. Ct. 1223. Thus, the minimum time the defendant would
have been incarcerated would be longer than the maximum statutory time he could have served
under subsection (a). And the trial court could only have reduced the 77 month minimum had
there been grounds for departure. If, therefore, Justice Breyer is even arguably correct that
mandatory minima may be as harmful to the defendant as increases in permissible maxima, the
sentencing guidelines essentially put the defendant in the worst of all possible worlds-an
increased permissible maximum with an increased mandatory minimum.
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taken "to mean no more that [sic]
it said, and therefore not to make a
227
determinative difference here.
Justice Breyer avoided this problem by a nonsequitor. The
construction urged by the petitioner in Almendarez- Torres, he argued,
"simply [does] not lead us to doubt gravely that Congress may
authorize courts to impose longer sentences upon recidivists who
commit a particular crime."228 But no one doubts that authority-the question in Almendarez- Torres was whether Congress had
authorized those longer sentences without the procedural protections
which elements require.
The Court then rejected any arguments that recidivism had
traditionally been considered an element of a related crime. Instead,
the Court found that "any such tradition is neither 'uniform' nor
'modern,' and "nowhere rested ... upon a federal constitutional
guarantee."229
In dissent, Justice Scalia relied upon the doctrine of constitutional
doubt.23 ° He would have held that a reasonable reading of § 1326
could be that subsection (b) constitutes a separate offense and therefore
the constitutional question did not need to be reached.231 In language that may set the framework for the Court's upcoming decision
in Jones v. United States,232 Justice Scalia wrote:
That it is genuinely doubtful whether the Constitution permits a
judge (rather than a jury) to determine by a mere preponderance of
the evidence (rather than beyond a reasonable doubt) a fact that
increases the maximum penalty to which a criminal defendant is
subject, is clear enough from our prior cases resolving questions on
the margins of this one.233
Most importantly, Justice Scalia recognized the historical
precedent which almost uniformly treated as an element of the offense
prior convictions which can increase the available punishment.234 In
fact, Justice Scalia noted that the McMillan decision itself skirted the

227. Almendarez-Torres, 118 S. Ct. at 1231.
228. Id. at 1228.
229. Id. at 1232.
230. Joined by Stevens, Souter and Ginsburg, JJ.
231. Almendarez-Torres, 118 S. Ct. at 1233. However, Justice Scalia did reach the
constitutional issue, dissenting in Monge, and concluded that describing this as a sentencing factor
would violate the Constitution. Justices Souter and Ginsburg concurred in this view. Justice
Stevens dissented on separate grounds.
232. See discussion of Jones, infra note 246 and accompanying text.
233. 118 S. Ct. at 1234.
234. Id. at 1237.
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historical analysis because it had not been raised by the petitioners in
that case. 235 Not content to limit his analysis to recidivism alone,
Justice Scalia noted that:
It is impossible to understand how McMillan could mean one thing
in a later case where recidivism is at issue and something else in a
later case where some other sentencing factor is at issue. One might
say, of course, that recidivism should be an exception to the general
rule set forth in McMillan-butthat more forthright characterization
would display how doubtful the constitutional question is in light of
our prior caselaw.236
Finally, Justice Scalia chided the majority for the poor guidance
that Almendarez- Torres provides to lower courts:
One wonders what state courts, and lower federal courts, are
supposed to do with today's mysterious utterances. Are they to
pursue logic and conclude that all ambiguous statutes adding
punishment for factors accompanying the principle offense are mere
enhancements, or are they illogically to give this special treatment
only to recidivism? Are they to deem the reasoning of McMillan
superseded for all cases, or does it remain an open and doubtful
question, for all cases except those involving recidivism, whether
statutory maximums can be increased without the benefit of jury
trial? Whatever else one may say about today's opinion, there is no
brought to this area of the law more confusion
doubt that it has 237
than clarification.
In the upcoming term, the Court will squarely face the issue of
what precisely constitutes an element of the offense and whether those
elements must always go to the jury. Ironically, this movement to
remove from the jury some of the critical fact-finding processes that it
had under prior law and practice comes at a time when the jury is itself
undergoing dramatic change. Within the past thirty years, beginning
with the Federal Jury Reform Act of 1968,238 juries have become
increasingly representative of the community. They are now chosen
from lists-such as voter registration, car registration, and telephone
directories-which, if not fully representative 239 are nevertheless

235. Id. at 1236.
236. Id. at 1238. Justice Scalia's common-law analysis is limited to recidivism.
237. Id. at 1240.
238. 28 U.S.C. §§ 1862 et seq. (1968).
239. Some argue that even the use of some or all of these lists does not capture many of the
community, since the poor often do not own cars, or even telephones, and often do not vote.
Even so, the use of these and other mechanisms are major steps forward in broadening the claim
of the jury that it represents "the community."
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revolutionary improvements over the "key man" system which
prevailed in many systems. These and other legislative improvements
on the system have been anchored, and augmented, by significant
Supreme Court decisions.
Primary, of course, was Duncan v.
24
°
Louisiana, in which the Court for the first time held that the Sixth
Amendment applied to the states. Within just a few years, this
holding blossomed, with the Court using Taylor v. Louisiana241 as the
opportunity to require that all jury wheels (and hopefully jury venires)
must consist of a "cross section of the community." The most recent
set of cases democratizing the jury involve the restriction of the use of
peremptory challenges.242 While this latter set of decisions applies
only to ethnic and gender groups,24 the cumulative effect of these
decisions has been to substantially widen the jury's representativeness.
A cynic might see the recent decisions discussed above, which enlarge
judicial power at the expense of the jury, as severely undermining this
democraticization process. Moreover, this restriction of jury power is
inconsistent with, or at least creates dissonance with, the recent
decision in United States v. Gaudin,2. discussed above, in which the
Court held that issues of "materiality"-and by implication all
"mixed" questions of fact and law-must be submitted to the jury,
rather than be decided by the judge.
V.

THE JONES CASE

On December 7th, 1992, Donovan Dwayne Oliver, Darryl Lee
McMillan, and Nathaniel Jones approached two men in the parking lot
of a Bakersfield, California, liquor store. 24 ' The two victims, Ali
Nassar Mutanna and Abdullah Maradaie, were sitting in Mutanna's car
when Oliver, McMillan and Jones ordered them out and into the
parking lot. Oliver placed a gun in Mutanna's ear, causing it to bleed.
240. 391 U.S. 145, 149 (1968).
241. 419 U.S. 522, 528 (1975). See also Duren v. Missouri, 439 U.S. 357 (1979). These
two cases held that a state may not treat women differently in terms of access to the jury wheel.
This was a revolutionary change from the common law, which excluded women from jury service
on the basis of propter defectum sexus-because of the defect of the sex.
242. Batson v. Kentucky, 476 U.S. 79 (1986); J.E.B. v. Alabama ex rel T.B., 511 U.S. 127
(1994). See Albert Alschuler, The Supreme Court and the Jury: Voir Dire, Peremptory Challenges
and the Review of Jury Verdicts, 56 U. CHI. L. REV. 153 (1989).
243. These decisions were rendered under the equal protection clause, rather than under the
Sixth Amendment as incorporated into the due process clause of the Fourteenth Amendment, and
thus reach only "suspect" groups and gender discrimination.
244. 515 U.S. at 506. See supra note 211 and accompanying text.
245. These facts are taken from the Ninth Circuit opinion in United States v. Oliver, 60
F.3d 547, 549 (9th Cir. 1995). Only Jones petitioned for certiorari, resulting in the different case
name on appeal.
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Mutanna was then taken behind the liquor store, forced to lay on the
ground, and was struck in the head. Maradaie was forced into the
back of Mutanna's car. Jones got into Mutanna's car and drove away.
McMillan and Oliver followed in Jones' car. Maradaie was ordered
out of the car after traveling a short distance from the liquor store.
Mutanna flagged down a police car and soon thereafter the
defendants were captured and arrested. They were indicted on one
count of carjacking/aiding and abetting under 18 U.S.C. §§ 2, 2119,
and one count of using a firearm during the commission of a crime of
violence in violation of 18 U.S.C. §§ 2, 2199. The jury convicted on
all counts. They were each sentenced to the statutory maximum set
out in § 2119(2) because Mutanna suffered serious bodily injury. They
also received consecutive 60 month sentences for their use of a
firearm.246
The carjacking statute reads as follows:
Whoever, possessing a firearm as defined in section 921 of this title,
takes a motor vehicle that has been transported, shipped, or received
in interstate or foreign commerce from the person or presence of
another by force and violence or by intimidation or attempts to do
so, shall(1) be fined under this title or imprisoned not more than 15
years, or both,
(2) if serious bodily injury (as defined in section 1365 of this
title) results, be fined not more than twenty-five years, or
both, and
(3) if death results, be fined under this title or imprisoned for
247
any number of years up to life, or both.

According to defendants, "serious bodily injury" is an element of
the offense which should have been tried to the jury.248 The district
court disagreed and concluded that whether or not there was serious
bodily injury was a question for the court. 249 The Ninth Circuit
agreed.25 °
Relying on United States v. Williams,25 ' Judge Hawkins wrote
that "[t]he natural reading of the text-in which the crime of carjacking is defined in the first paragraph and the subparagraphs simply set
246. Id.
247. 18 U.S.C. § 2119. [Amended in 1994 by the Violent Crime Control and Law
Enforcement Act (P.L. 103-322, 108 Stat. 1796 (1994)).]
248. Oliver, 60 F.3d at 551-52.
249. Id. at 552.
250. Id.
251. 51 F.3d 1004, 1011 (l1th Cir. 1995).
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forth different degrees of sentencing-suggests that the subparagraphs
are sentencing provisions."252 He went on to find that because the
definition of the crime is set off by a comma, and is then followed by
are
the word "shall," the facts necessary to inflict greater punishment
25 3
sentencing factors and not separate, substantive offenses.
Judge Hawkins looked to Ninth Circuit precedent and relied upon
United States v. Young,25 4 which held that the weapon provision of
the federal statute which punishes those who assault federal officers 25 5 was not a "stand alone" provision which could be structurally
separated from the rest of the statute. 256 Although the Court noted
that the statute at issue in Young had the label "Enhanced Penalty,"
while the carjacking statute did not, the Court found that it simply did
not matter because the phrase "Enhanced Penalties for Auto Theft"
was found in the carjacking statute's legislative history. 25 7 In fact, in
an almost perverse twist on the wording of the statute at issue in
McMillan,5 8 the Oliver court found that because Congress did not
clearly intend serious bodily injury or death to be "additional
carjacking elements which must be proved beyond a reasonable doubt
at trial" Congress' intent was clear.259
According to Judge Hawkins, the inference is now completely
toward classifying any fact which goes toward the available sentence as
a "sentencing factor" rather than an element. Punishment may now be
completely separated from the crime. Additionally, the clear statement
by the legislature found in McMillan is no longer required, just so long
as a court can pick through the statute and the legislative history to
find the word "penalty."

252. Oliver, 60 F.3d at 552.
253. Id.
254. 936 F.2d 1050 (9th Cir. 1991).
255. 18 U.S.C. § 111. After setting out the crime the statute adds: "Whoever in the
commission of such acts uses a deadly or dangerous weapon, shall be fined not more than ten (10)
years, or both." Id.
256. Oliver, 60 F.3d at 552 (citing Young, 936 F.2d at 1054).
257. Id. at 553 (quoting P.L. 102-519, 102nd Congress, 106 STAT 3384 (1992)).
258. McMillan is not cited by the Oliver court.
259. The court also rejected the defendant's claim based upon United States v. GonzalezMedina, 976 F.2d 570 (9th Cir. 1992), for the same reasons. Gonzalez-Medina dealt with the
same alien deportation statute at issue in Almendarez-Torres, supra note 217.
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CONCLUSION

Oliver-Jones stretches the limits of McMillan, if indeed there are
any, to the farthest extent yet.260 And now it heads for a Court
which split five to four in Almendarez-Torres. While no attempt will
be made here to count heads and prognosticate about the outcome, it
is certainly time that the Court turned from its journey away from
traditional methods of finding what must be proved to a jury before a
person is punished. Juries exist for a reason; Jones could be one of
those seminal cases that restates forcefully why we have juries and
what their responsibilities are. Juries have traditionally been the
institution required to find those "elements" which make up crimes.
And after those facts were found, judges sentenced within the
applicable range, with only their conscience as a guide. Historically,
we divided these duties because we believe, as a notion of fundamental
fairness, that certain things should not be decided from the bench, but
rather by a jury of our peers.
ADDENDUM

Just as this Article was going to press, the Supreme Court decided
Jones v. United States.261 In a five-four decision, the Court, in an
opinion by Justice Souter, embraced (as a matter of statutory interpretation) the basic premise enunciated in the text of this article-that any
facts in a federal statute which dramatically increase the available
maximum sentence of a defendant should be construed as elements of
the crime rather than sentencing factors. While the Court stopped
short of unequivocally overruling McMillan, its extraordinarily broad
opinion articulated a constitutional approach to evaluating those factual
determinations which increase a statutorily available punishment. Its
analysis (even under the auspices of the doctrine of constitutional
doubt)262 marks a decided shift back to the fundamental notions of
justice detailed in the body of this Article.
The Court began by engaging in a detailed grammatical parsing
of the statute. The Court noted that "at first glance" the numbered
subsections of the carjacking statute "have a look to [them as being]
only sentencing provisions." However, the Court went on to find that

260. In his dissent in Monge, Justice Stevens declared that McMillan was the first split with
the past, creating a road down which the Court was now treading. 118 S. Ct. at 2255, note 8
(Stevens, J., dissenting). He is clearly correct-McMillanmust be limited if not overruled.
261.

67 U.S.L.W. 4204 (U.S. Mar. 30, 1999) (No. 97-6203).

262. Id. at 4208.
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"the superficial impression loses clarity when one looks at the penalty
subsections .... "263 Specifically the Court wrote:
It is at best questionable whether the specification of facts sufficient
to increase a penalty range by two-thirds, let alone from 15 years to
life, was meant to carry none of the process safeguards that elements
of an offense bring with them for a defendant's benefit. The "look"
of the statute, then, is not a reliable guide to congressional intentions .... 264
In short, the Court rejected grammatical structure-a weak reed
as we have already argued 26 5 -as definitive, or even fairly persuasive
when balanced with the penalties provided. Other arguments arising
from the way the statute was phrased were similarly given short
shrift.

266

While we would have hoped that perhaps the Court would have
argued that somewhat less consideration should be given to the form
of a statute, for there is no "reason why rules of substantive law should
hinge upon a draftsman's convenience, '267 the Court's conclusions
seem sound and its rather easy dismissal of these grammarian
arguments convincing. The Court placed no stock at all in the
placement of the word "shall" at the end of the first provision of the
statute, 268 nor in the "singular-plural distinction" that was arguably
generated by the reference by some Congressmen to the "crime" of
carjacking rather than to the "crimes" attributable to carjacking.269
The only substantive interpretation issue discussed by both the
majority and the dissent was the relevance of the use of "serious bodily
harm" or "death" in other federal statutes, particularly the robbery
statutes 270 or similar state statutes.271 Neither the majority nor the
dissent seemed to find much relevance in any of the factors upon

263. Id. at 4206.
264. Id.
265. See supra notes 19-21 and accompanying text.
266. Id.
267. Glanville Williams, Offences and Defenses, 2 Legal Studies 233, 235 (1982).
268. Jones, 67 U.S.L.W. at 4213 (Kennedy, J. dissenting).
269. Id. at 4207.
270. Id.
271. The majority, id. at 4207, found that many states made such items elements of the
crime, but this was countered by the dissent, which pointed to an equal number of states (13)
which took the opposite view, see id. at 4212-13. The fact that the majority found guidance,
rather than mere chaos, here may be important for later decisions.
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which lower federal courts had focused on after McMillan in attempting to discern whether a fact was an element or a sentencing factor.272
The big news in Jones, however, is that the Court all but adopted
a Constitutional rule, based on the Sixth Amendment jury trial right,
precluding the designation as a sentencing factor of any item that
would significantly increase the sentence. Thus, the Court pointed out
that, under the Government (and dissent's) view, "the jury's role
would . . . shrink from the significance usually carried by determina'
tions of guilt to the relative importance of low-level gatekeeping. 273
According to this rejected view, the jury could find facts that allowed
for the imposition of a penalty up to 15 years, but a judge could then
impose a life sentence upon a defendant whose carjacking had resulted
in death.274 In an almost explicit rejection of the notion that the
legislature wields unlimited power to make particular facts "sentencing
factors," the Court questioned whether "recognizing an unlimited
legislative power to authorize determinations setting ultimate sentencing limits without a jury would invite erosion of the jury's function to
275
a point against which a line must necessarily be drawn.
It is with a somewhat rueful eye that we note that nowhere in its
opinion did the Court refer to the phrase that gives this Article its
name: nowhere were dogs, or tails of dogs, even obliquely mentioned.
Indeed, the Court failed to cite, much less discuss, any federal judicial
precedent, choosing instead to rely on the historical debate, prior to the
revolution, between judges and juries over the sentencing power.
Referring to moves on the part of the British government to diminish
the power of juries to "thwart Parliament and Crown," '7 6 Justice
Souter cited many attempts to remove from the jury the right to
determine facts.277 He even limited the relevant time frame of
inquiry to the preconstitutional era by noting that "the scholarship of
which we are aware does not show that a question exactly like this one

272. See supra Part IV. Like many other interpretive guides, the factual determination's
placement in a statute, among other methods used by the lower federal courts, seemed little more
than makeweight, although in the absence of a more definitive stance-not adopted by the Court
in Jones lower courts' reliance on them seems more than understandable.
273. Jones, 67 U.S.L.W. at 4209.
274. Id.
275. Id.
276. Id.
277. For example, Justice Souter pointed to the attempt by Parliament to bar the right to
jury trial when defining new statutory offenses, such as the Stamp Act, and statutes regulating
imperial trade, as well as the attempt to confine jury determinations in libel cases to findings of
facts.
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'
was ever raised and resolved in the period before the Framing."278
Thus, Justice Souter firmly laid the constitutional argument in the
Sixth Amendment, a position that Judge Friendly took nearly a half
century ago 279 but which had been studiously ignored by federal
courts since that time. Although the majority expressly refused to
resolve the Constitutional issue, saying only that the question was
serious enough to warrant invocation of the general rule of construing
statues so as to avoid such resolutions-there is no doubt from the
opinion that at least this five person majority would easily find in favor
of a defendant should the constitutional issue be directly and unavoidably construed. Indeed, Justices Scalia and Stevens each separately
concurred, to state forcefully their view that the Constitution required
the result in this case.
Perhaps as interesting as what the majority failed to do with the
federal precedent over the past two centuries is what it did do with the
Mullaney-Patterson-McMillan line of cases. Mullaney was recast
(again?) as a decision dealing with the guarantee of trial by jury, which
had restricted the states' "unlimited choice over characterizing a
fact... [that] would leave the State substantially free to manipulate its
way out of Winship. ' '280 Patterson, which the Almendarez-Torres
majority had characterized as suggesting that the Constitution requires
scarcely any sentencing factors be treated as elements,281 was now
seen as leaving the States free to choose the elements that define their
crimes, subject to the "traditional" limitations which the common law
had established.2 82 McMillan was once again restricted to its facts as
a case where the fact in question-visible possession of a weapon-had
not increased the maximum sentence, but has merely instituted a
minimum sentence "that fell within the sentence ranges otherwise
prescribed. ' 283 The majority referred to the caveat in McMillan that,
had the maximum sentence been increased, the defendant's argument
would have a "superficially" greater appeal, the result "might" have
been different. 284 The Almendarez-Torres majority had relegated that
clause to the trashheap by calling recidivism a "traditional" sentencing
factor and emphasizing the use of the tentative words "superficial" and

278. Jones, 67 U.S.L.W. at 4209 (emphasis added).
279. See supra note 99 and accompanying text.
280. Jones, 67 U.S.L.W. at 4208.
281. See Almendarez-Torres, 118 S. Ct. at 1229.
282. Those traditional limitations-we would argue-perhaps even extend to recidivism.
But, of course, this would call Almendarez-Torres into question.
283. Jones, 67 U.S.L.W. at 4208-09 (citing McMillan, 477 U.S. at 88).
284. ld. at 4208 (citing McMillan, 477 U.S. at 88).
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"might" in the sentence."
That relegation and miscasting of the
McMillan caveat was now itself rejected by the majority.
The Court, over the vigorous outcry of the dissent,2 8 6 distinguished Almendarez- Torres in two ways. First, it argued, the only
"real" issue in that case was whether the prosecutor should have
notified the defendant in the indictment of the possibility of a charge
under the greater crime statute. Second, Almendarez- Torres consistently referred to the "unique" status of recidivism which was "traditionally" a sentencing factor. Now that limitation was used to hem in the
opinion. The dissent, in our view quite rightly, cried foul on both
points. The procedural issue, claimed Justice Kennedy, had merited
no discussion, and hardly a mention, in the Almendarez- Torres opinion.
Moreover, that distinction was irrelevant:
the only reason the
prosecutor would not have to give notice was that it would not have to
be proven at trial, which meant that it was not an element. On the
attempt to distinguish Almendarez- Torres as a "recidivism" case,
neither side has a compelling position. To the extent that AlmendarezTorres allows recidivism to be treated as a sentencing factor rather than
an element, it will remain a singular oddity in the lexicon of statutorily
articulated bases for increasing sentencing." 7 But the dissenters here
certainly took pains in Almendarez- Torres to severely restrict that
decision, and are now being hoisted on their own petard.
Although we agree with the majority on the merits, we cannot but
sympathize, therefore, with the dissent. The attempts to distinguish
Almendarez-Torres, rather than simply overrule it, are unpersuasive.
It would have been much more helpful, and more satisfying, had the
Jones court merely said that it had taken a wrong turn at AlmendarezTorres (indeed, as Mr. Justice Sevens had earlier stated, the wrong turn
was taken at McMillan)."' Constitutional (or quasi-constitutional)
adjudication is entitled to candor and atonement, not solipsistic
attempts to count angels on a pin. The dissent's outrage is quite
righteous; it is their basic position that is wrong.
As suggested in the text of this Article, one of the major concerns
of the majority in Almendarez- Torres, and of the dissent in Jones, was
the impact of any holding on sentencing guidelines systems, which
have been adopted in a number of states. The dissent predicted that

285. Almendarez-Torres, 118 S.Ct. at 1230-31.
286. Jones, 67 U.S.L.W. at 4212.
287. Indeed, as we have noted, recidivism does not have the unimpeachable "sentencing
factor" pedigree as the majority in Almendarez-Torres argued. See supra notes 42-44 and
accompanying text.
288. Monge v. California, 524 U.S. 721 (1998) (Stevens, J., dissenting).
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the Jones holdings "will cause disruption and uncertainty in the
sentencing systems of the States," noting that," some states have
sought to move from a system of indeterminate sentencing or a grant
of vast discretion to the trial judge to a regime in which there are more
uniform penalties ... ",289 These states, continued the dissent,
"should not be confronted with an unexpected rule mandating that
what were once factors bearing upon the sentence now must be treated
as offense elements for determination by the jury." 290 Somewhat
disingenuously, the dissent only obliquely mentioned the United
States Sentencing Commission Guidelines, which could also be
jeopardized by the Jones holding, unless the majority were to limit its
impact, as we have suggested,29' to statutorily enunciated criteria.
Indeed, the majority appeared to take such an approach, suggesting
that this case only dealt with "facts that raise the possible penalty.
. )292 Less candidly, the Court suggested that Jones involved only
the procedures (and not substantive constraints) that must be followed:
"what notice must be given, who must find the facts, and what burden
'
Just as potently, however,
must be satisfied to demonstrate them."293
state statutes, beyond the
cited
numerous
well
have
the Court might
robbery and serious harm provisions it did cite, which either expressly
make sentencing enhancements elements of crimes, or have been so
construed. 294 But the majority finally conceded the point, in a
ringing endorsement of the underlying substantive points that we have
stressed in our previous text: "if such policies conflict with safeguards
enshrined in the Constitution for the protection of the accused, those
'
policies have to yield to the constitutional guarantees." 295
It is somewhat disarming that this strong language was relegated
to a footnote. However, the tone of the majority's full opinion on the
constitutional issue, despite its being couched in terms of "constitutional doubt," leaves little doubt that the dissent is wrong in arguing that
the holding in Jones could easily be altered by simple rewording of the

289. Jones, 67 U.S.L.W. at 4216.
290. Id.
291. See supra note 21 in the original text and accompanying text.
292. Jones, 67 U.S.L.W. at 4211 n.1l.
293. Id.
294. This Article has been concerned solely with federal statutes, and has not endeavored
to survey state laws and decisions in this area. So far as we can ascertain, there is no such survey.
However, for some references, see State v. Peete, 517 N.W.2d 149 (Wis. 1994); State v. Wedge,
652 P.2d 773 (Or. 1982); and State v. Overfelt, 457 So. 2d 1385 (Fla. 1984).
295. Jones, 67 U.S.L.W. at 4211 n.1l.

1118

Seattle University Law Review

[Vol. 22:1057

statute in question. 296 Although the Court was careful not to castigate Congress, its constitutional principle would surely see this as a
"manipulative" attempt to avoid the import of Jones. This leads one
to the conclusion that-having gone from Mullaney to Patterson to
McMillan to Almendarez-Torres-the Court is back at square one in
assessing the legitimacy of legislative declarations that remove from the
shoulders of prosecutors the burden of proof of facts that drastically
affect sentences. Perhaps the journey, however, has demonstrated the
need for one unequivocal position-all such facts, however cast, must
be proven beyond a reasonable doubt to a jury. Winship lives again.
For the moment, it appears that a majority of the Court has put
to rest, both as a matter of statutory interpretation and of constitutional
limitation, the question we have asked in this Article. But that
majority is razor slim, and was arrived at only by the shift of one
Justice, Justice Thomas. The hope that Almendarez-Torres (as a broad
constitutional principle) would be a short-lived rule has been realized.
But the tenuousness of the Jones majority might be bolstered, either
in numbers or in solidity, by referring to the English and federal cases
examined in this Article. Certainly, the right to a jury, as well as the
right to due process generally, requires no less.

296. "If the Court is to be taken at its word Congress could comply with this principle by
making only minor changes of phraseology that would leave the statutory scheme for practical
purposes, unchanged. Congress could.., provide that one who commits the conduct described
there shall be imprisoned for any number of years up to life." Id. at 4209. This would leave the
determination of lesser sentences to the sentencing judge. That, said Justice Kennedy, means that
"the Court's principle amounts to nothing more than chastising Congress for failing to use to [sic]
the approved phrasing in expressing its intent as to how carjackers should be punished." Id.

